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PREFACE 


T he original edition of this treatise appeared in 1940. In a sec- 
ond edition the following year some errors of the previous 
printing were corrected and note was taken of a few more recent 
happenings, but the pagination was not disturbed. The purpose 
of the present edition is to bring the subject up to date, and in 
view of all that has happened to and through the Presidency since 
1940, this has been no light task. Much of the text has been re- 
written. In some instances matter has been shifted from one chap- 
ter to another, and in the case of Chapters V and VI the order of 
treatment has been reversed. Chapters III to VI inclusive contain 
considerable new matter, the last being almost entirely new. The 
note material has also been carefully revised ; out-of-date material 
has been cast aside, and much fresh material introduced. Alto- 
gether, the new edition is about 80 pages longer than the original. 

The general character of the work remains nevertheless the 
same. It is primarily a smdy in American public law. The ap- 
proach is partly historical, partly analytical and critical. The 
central theme is the development and contemporary status of 
presidential power and of the presidential office imder the Con- 
stitution. At the same time, the personal and political aspects of 
the subject have not been ignored. For American constitutional 
law, far from being a closed system, often bristles with alterna- 
tives; and especially is this true of the segment of it with which 
these pages are concerned. Consequently, it often becomes per- 
tinent to raise the question as to which of two or more available 
theories of the Constitution is to be preferred on grounds of 
policy. Indeed, for reasons which the reader will discover for 
him self, it is only rarely that previous practice or agreed doctrine, 
either one, can be dogmatically asserted to have foreclosed all 
choice between the logical alternatives which the record of dis- 
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cussion concerning the constitutional position and powers of 
the President discloses. Likewise, I have felt free to comment on 
the personal traits of individual Presidents when they seemed to 
me to have materially affected the development of the ofl&ce and 
its powers. For the Presidency unfolds a daily drama of the 
reciprocal interplay of human character and legal concepts which 
no other ofEce on earth can quite emulate. 

For the convenience of my readers, I list here some of the topics 
which events since 1940 have thrust into these pages for the first 
time or have given increased prominence. I confine my refer- 
ences to the text, trusting the reader to look up the accompanying 
notes. 

In Chapter II, consideration is given the Joint Resolution of 
March 24, 1947, proposing an amendment to the Constitution 
to restrict reHigibility to the Presidency (pp. 46—49) ; also the Act 
of July 18, 1947, establishing a new order of succession to the 
Presidency when both President and Vice-President shall have 
disappeared from the scene (pp. 67-71). 

In Chapter III, President Truman’s “Loyalty Order” of March 
21, 1947, and the controversy, still unsettled, between the Presi- 
dent and the House over the question of the immunity of execu- 
tive personnel from congressional inquiry as to their loyalty are 
treated (pp. 121— 145). 

In Chapter IV, presidential intervention in industrial disputes 
and certain novel aspects of the use of injunctions in such dis- 
putes are dealt with (pp. 186—192). 

In Chapter V, attention is given, in the light of events between 
1938 and Pearl Harbor, to the President’s initiative in the field of 
foreign relations vis k vis Congress’s “power to declare war” ; to 
the declension of the role of formal treaty- makin g in face of the 
“executive agreement” device; and to the enlarged role of Con- 
gress in the foreign-relations field under the United Nations 
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Participation Act of December 20, 1945 (pp. 235—272). Some of 
these paragraphs are taken, with the kind permission of Princeton 
University Press, from my chapter in The Second Chance, Amer- 
ica and the Peace ( 1944) . 

Chapter VI, which deals with the vastly expanded role of 
the President as “Commander-in-Chief in time of war,” as illus- 
trated by the late President Roosevelt’s exercise of the office in 
World War II, is almost completely new matter so far as the 
theme of this volume is concerned. Much of this new matter is 
drawn from my Total War and the Constitution (1947), with 
the obliging consent of the University of Michigan and Alfred 
A. Knopf, Inc. 

Finally in Chapter VII, I deal with some recent phases of the 
veto power (pp. 339—345) ; and pose the question whether the 
Presidency is today a potential matrix of dictatorship, and discuss 
in that connection ways and means of bringing about closer and 
more harmonious relations between President and Congress (pp. 
353—364). For I agree heartily with Professor Laski’s dictum in 
his The American Presidency that the relationship between the 
two departments is one that “cries to heaven for readjustment.” 
To this end I suggested in the original edition of this work a new 
type of Cabinet, and I offer a variation of that suggestion in the 
present edition, one which, by facilitating the legislative process, 
seems to me calculated to minimize the need for autocratic 
courses under the pressure of emergency conditions. 

While this work is based throughout upon a direct examina- 
tion of firsthand materials, the debates of the Philadelphia Con- 
vention, debates in Congress, acts of Congress, presidential 
messages and papers, controversial writings, and press despatches, 
yet I have often profited by the guidance afforded by other writers 
in the field, Thach, Binkley, Horwill, Berdahl, Randall, Small, 
Warren, Laski, Herring. Professor Caleb Perry Patterson’s in- 
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teresting volume on Presidential Government in the United 
States came out too late to be of use to me except on one or two 
minor points. I wish, however, to draw the attention of my 
readers to the persuasive argument advanced by Professor Patter- 
son for a Cabinet proposal akin to my own. 

Both originally and subsequently my work with graduate 
students has been a source of constant stimulation and benefit 
in the preparation of this treatise. I think particularly in this 
connection of Professor Arnold J. Zurcher, Dr. Turner C. 
Cameron, and Dr. Clinton L. Rossiter, all of whom did their 
doctoral theses in the general field of this volume under my 
supervision. I wish also to note my continued endebtedness to 
The Netv Yor\ Times both as a chronicle of current events and 
as a repository of public documents. 

Some more special acknowledgments in connection with the 
preparation of this revision are the following: to Sarah Living- 
ston Davis, Robert Dishman, Harold Chase, and William A. 
Mitchell, all former graduate students of mine, the Honorable 
Hugh B. Cox, Professor Everett S. Brown, and Dr. Louis Brown- 
low for bringing to my attention certain materials of special in- 
terest and value; to Jean B. Barr, Editor of New York University 
Press, for her skill and unflagging interest in bringing the revi- 
sion about, to Anne Koreny for her intelligent editorial work, 
and to Alma Fell for her unfailing proficiency as transcriber and 
copyist. 

Lastly, I wish to thank Mr. Arthur Krock for taking time out 
of a very busy season to prepare the Foreword to this volume. 
Because of his interest in the repercussion of events on our gov- 
erning institutions, I have long found his column in The New 
Yor\ Times a frequent source of stimulation, even when I dis- 
agreed with his views. 

EDWARD S. CORWIN 

Princeton, N. J. 

August I, ig/fS 



FOREWORD 


T H E struggle between President and Congress for domina- 
tion of the government of the United States grows out of the 
compromise in the Constitution as to their respective powers and 
has recurred throughout American history. But the perils to our 
security which the twentieth century has evoked, and the vast 
burdens which world leadership have imposed on the American 
system of divided authorities (neither of them envisaged by the 
Framers of the Constitution and the Bill of Rights), have in- 
tensified this struggle and produced a major threat to the prog- 
ress of the nation and the world. 

It is to this vast and menacing aspect of implicit rivalry that 
Professor Corwin has addressed in part this revision of a book 
which first appeared in 1940. Events of that year and the pre- 
ceding decade required that this calm and objective study should 
be laid before the public. Events since 1940 have invested the un- 
solved problem with dangers which no previous experience of 
the United States suggested. The fact that, in the presence of a 
war-breeding crisis with the Soviet Union in Berlin, President 
Truman based his claim for election on the righteousness of his 
dififerences with Congress vividly demonstrated the nature and 
effect of the problem. 

Many scholars and thinkers have proposed solutions of the 
ancient competition, and in his 1940 text Professor Corwin 
offered one — a Legislative Council to replace the Cabinet. This 
he now repeats with added detail, and supports it from the his- 
tory of the presidential office since 1932. For this section alone the 
revised version would be a major contribution to the literature on 
this essential subject. 

But Professor Corwin’s study is not only the most compre- 
hensive. It is truly a study, unlike the work of many others who 
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were more intent on giving their views of what ought to be the 
functions and scope of the Presidency than on explaining what 
various Presidents have in fact made, or attempted to make, 
of them; and what have been, and can be, the conflicts and the 
consequences. 

Happily combined with the recent and the current. Professor 
Corwin’s treatment lends impressiveness and persuasion to the 
solution he proposes. As he points out, a Cabinet composed of the 
legislative leaders of both major parties would not, as now, be 
dependent on the President for the places these members occupy. 
It could in advance assure the passage of legislation agreed on and 
the contrary fate of programs which the leaders of the majority 
in Congress disapproved. It is a constitutional solution because it 
could be arranged by statute: the Cabinet as such does not exist 
through the national Charter. And it reflects the idea of the 
Founders that, in Professor Corwin’s phrase, the people are 
“re-presented in the legislature and embodied in the Executive.” 

Basic to the problem which he states in this book are these 
factors: “The cyclical character” of presidential powers, which 
wax and wane in proportion to the popular appeal of a chief 
executive’s personality and methods. The circumstance that a 
President’s responsibility to the people, either for excess or 
neglect in duty, is not judicially enforceable; only by impeach- 
ment, which disparages and undermines the office. The dispute, 
that still persists despite Franklin Roosevelt’s unilateral decision 
upon it, over whether as Commander-m-Chief the President, 
without congressional sanction, can order the Navy to convoy 
against the interest of one belligerent in behalf of another. The 
fiction that only Congress can declare war in contrast to the fact 
that a President can make that declaration an inevitable for- 
mality. The uneasy balance between the power of the purse in 
Congress and the power of the sword in the White House. The 
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repeated demonstrations that, as in Lincoln’s time, the courts do 
not get around to a redress o£ executive dictatorship until it is 
over (the decision in ex parte Milligan ') ; and that congressional 
correctives, too, usually come long after the fact (the quarrel of 
the Capitol "with Andrew Johnson). 

Asking the question, “Is Presidential leadership as good an 
instrument as it should be to meet the popular demand that pro- 
duced it.?”. Professor Corwin answers in the negative for many 
reasons, among them the highly personalized power of the ofiEce, 
the “haphazard” system of choosing Presidents (which the con- 
ventions of 1948 have exposed with unusual vividness), and the 
present constitution of the Cabinet, by reason of which there is 
no body which a President is obliged to consult in advance of 
decision and which can give him truly independent advice. 

The Legislative Council would remedy all this. And it would 
not require the constitutional change which nearly all other 
solutions would make necessary. The best of these proposes an 
interim election after an executive-legislative stalemate or a suc- 
cession of presidential defeats in Congress — ^the President to ask 
the country to return him, the Cabinet, and the members of 
Congress that stand with him; his congressional opponents and 
their leaders to do the same. 

But, even if Professor Corwin made no attempt to level this 
greatest systemic obstacle to coherent domestic government 
and effective foreign policy, his revised edition would still ac- 
knowledge only his earlier work as rival for first honors in the 
field. For this book is a thorough review of the presidential 
power, and its scope is as broad as the subject. My emphasis on 
the proposal Professor Corwin has advanced is not intended to 
obscure this more important aspect. He has labored successfully 
to produce, not a tract for the times, not a campaign history of the 
executive office — to be read with the rivalries and personalities of 



XIV 


PRESIDENT: OFFICE AND POWERS 


1948 in mind — ^but one of those rare historical treatises that open 
the past to the enlightened scrutiny of the wide future. 

ARTHUR KROCK 


Washington, D. C. 
July 20, ig ^8 
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CHAPTER I 


CONCEPTIONS OF THE OFFICE 

S PEC UL AT I V E writers have some tim es traced the origins 
of government to a monarch in the forest who gathered in his 
person all power. At length wearying of his responsibilities, the 
hypothetical potentate delegated some of them to followers who 
eventually became “courts,” and shared others with a more 
numerous body of subjects who in due time organized themselves 
into a “legislature.” The indefinite residuum, called “executive 
power,” he kept for himself. 

Thus it happens that, whereas “legislative power” and “judicial 
power” today denote fairly definable junctions of government as 
well as fairly constant methods for their discharge, “executive 
power” is still indefinite as to junction and retains, particularly 
when it is exercised by a single individual, much of its original 
plasticity as regards method. It is consequently the power of gov- 
ernment which is most spontaneously responsive to emergency 
conditions; conditions, that is, which have not attained enough of 
stability or recurrency to admit of their being dealt with accord- 
ing to rule. The reversion of certain democracies within recent 
years in the presence of social crisis to more pr imi tive types of 
government presents therefore no cause for astonishment. 

Indeed, agreement is general among technical students of gov- 
ernment that the retention of democratic institutions depends 
today largely upon the capacity of these to afford a matrix for 
strong executive leadership. What resources does our own Con- 
stitution offer in this respect.? The answer brings under smvey 
our practice and discussion for i6o years. 


The Notes to this chapter begin on page three hundred seventy-four 
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“executive power” — A TERM OF UNCERTAIN CONTENT 

Article II is tlie most loosely drawn chapter of the Constitution. 
To those who think that a constitution ought to settle everything 
beforehand it should be a nightmare ; by the same token, to those 
who think that constitution makers ought to leave considerable 
leeway for the future play of political forces, it should be a vision 
realized. 

We encounter this characteristic of Article II in its opening 
words: “The executive power shall be vested in a President of the 
United States of America.” Do these words comprise a grant of 
power or are they a mere designation of office.'^ If the former is 
the case, then how are we to explain the more specific clauses of 
grant in the ensuing sections of the same article ? Some of these 
no doubt may be accounted for by the provision which they make 
for the participation of the Senate in the “executive power”; but 
several of them are not to be disposed of in this expeditious 
fashion. In the famous Oregon Postmaster Case of 1926 the diffi- 
culty is met by Chief Justice Taft with the statement that such 
clauses of specific grant lend “emphasis where emphasis is appro- 
priate.” * Not only is this an entirely novel canon of constitutional 
interpretation, it is one which, if it were applied to the “general 
welfare” clause of Article I of the Constitution, would pave the 
way for a complete revolution in our system by converting the 
National Government from one of “enumerated” powers into 
one of plenary power. Yet j£ there is “executive power” which has 
been found essential in other systems of government and which is 
not granted the President in the more specific clauses of Article II, 
how is it to be brought within the four corners of the Constitution 
except by means of the “executive power” clause ? 

And is the President’s executive power the only executive 
power known to the Constitution? This same clause seems to 
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make an affirmative answer to this question logically imperative; 
but, if this is so, then what kind of power is that which Congress 
bestows by virtue of its power to make “all laws which shall be 
necessary and proper for carrying into execution” the powers of 
the National Government;^ and what of the assumption that the 
President shall “take care that the laws be faithfully executed”® — 
executed, that is, by others? Again, is “executive power” the only 
kind of power which the President is capable of exercising? For, 
if that is the case, how can he receive power from the legislature, 
which, by the same course of reasoning, has only “legislative 
power” to confer ? 

Then to complicate matters further is the fact that the diverse 
powers of the President are by no means of uniform quality either 
as to scope or authoritativeness when laid alongside the powers of 
Congress. By virtue of his power of veto and his duty to infonn 
Congress as to the state of the Union the President himself partici- 
pates in the legislative power. On the other hand, certain specifi- 
cally granted “executive” powers, or “prerogatives,” such as his 
power to pardon “offenses against the United States,” his power 
to receive ambassadors, and so forth, are, when properly defined, 
theoretically autonomous and hence not subject to the legislative 
power. In the words of Chief Justice Marshall, the President in 
their exercise is “responsible only to the country in his political 
capacity and to his own conscience.” But the question remains, 
in what terms are they properly defined? Other, “implied” 
powers which are logically deducible from the above are even 
less definite of contour and are proportionately less secure against 
legislative restriction — the power to recognize new governments, 
to remove appointees from office, and so on. Finally the President 
is charged with the duty to “take care that the laws be faithfully 
executed.” What powers are properly inferable from this duty ? 
Can the duty confer power to override otherwise constimtional 
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acts of Congress ? Or suppose a situation in which enforcement of 
the law would be aided if the President exercised one of his 
autonomous powers in the furtherance of ends of which he dis- 
approved. Would he be nonetheless obliged to exercise such 
autonomous power for this purpose ? How are such paradoxes to 
be resolved; how in practice have they been resolved ? 

SOURCES OF THE FRAMERS* IDEAS OF EXECUTIVE POWER 

The earhest American repositories of an executive power 
that was at all distinguishable as something other than a mere 
legislative agency were the governors of the royal provinces. This 
functionary, acting independently or with a council, was cus- 
tomarily entrusted with the powers of appointment, m i litary 
co mman d, expenditure, and — ^within limitations — ^that of par- 
don, as well as with large powers in connection with the process 
of lawmaking.® At the same time, however, he was also the point 
of tangency with the British Crown, and so the point of friction 
between the imperial interest and the local interest, the latter be- 
ing represented by the colonial assembly. Gradually the assem- 
blies in most of the royal provinces, thanks especially to their 
control over suppHes, were able to bring the governor under a 
large degree of legislative control and direction; and during the 
French and Indian War, when the governors were in constant 
need of money and of men for the forces, this development went 
forward by strides. The colonial period ended with the belief 
prevalent that “the executive magistracy” was the natural enemy, 
the legislative assembly the natural friend of liberty, a sentiment 
strengthened by the contemporary spectacle of George Ill’s domi- 
nation of Parliament. 

In most of the early state constitutions accordingly we find the 
gubernatorial ofl&ce reduced almost to the dim ensions of a symbol. 
In these instruments the governors were for the most part elective 
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annually by the legislature, were stripped of every prerogative of 
their predecessors in relation to legislation — the right to convene 
the assembly, to prorogue it, to dissolve it, to veto its acts — and 
were forced to exercise even their more stricdy executive func- 
tions subject to the advice of a coxmcil of state which was also 
elective by the legislature and, if the latter so desired, from its 
members.® Several of these constitutions, to be sure, enunciate 
Montesquieu’s doctrine of the separation of powers with consider- 
able emphasis; but their actual application of the principle, when 
it was anything more than a caution against the same persons 
being entrusted with ofiEce in more than one department at a 
time, was directed especially against the executive. In the lan- 
guage of Madison vnThe Federalist: 

“The founders of our republics . . . seem never for a moment to 
have turned their eyes from the overgrown and all-grasping pre- 
rogative of an hereditary magistrate, supported and fortified by an 
hereditary branch of the legislative authority. They seem never to have 
recollected the danger from legislative usurpations, which, by assem- 
bling all power in the same hands, must lead to the same tyranny as is 
threatened by executive usurpations.”’^ 

Finally, in the Virginia constitution of 1776 it was stipulated, as if 
out of abundant caution, that “the executive powers of govern- 
ment” were to be exercised “according to the laws” of the com- 
monwealth, and that no power or prerogative was ever to be 
claimed “by virtue of any law, statute, or custom of England.”® 
“Executive power,” in short, was left to legislative definition and 
was cut off entirely from the resources of the common law and of 
English constitutional usage. 

But while the above is a just characterization of the majority of 
the Revolutionary state constitutions, there were exceptions in 
which a more generous conception of the executive oflSce is at least 
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foreshadowed. Thus in tiie famous report of the Pennsylvania 
Council of Censors of 1784 the Peimsylvania constitution of 1776 
is interpreted as entrusting all power not otherwise specifically 
provided for either to “the legislative or the executive according to 
its nature” f and as is pointed out by Hamilton in T^<f Federalist, 
the New York constitution of 1777 suggested not a few of the 
outstanding features of the Presidency. The New York governor 
was not a creature of the legislature but was directly elective by 
the people; his term was three years and he was indefinitely re- 
eligible; except in the matter of appointments and vetoes, he was 
untroubled by a council; he bore the designation of “Com- 
mander-in-Chief,” possessed the pardoning power, and was 
charged with the duty of “taking care that the laws are faithfully 
executed to the best of his ability.”” The first effective gubernato- 
rial veto, however, was that set up in the Massachusetts constitu- 
tion of 1780, and the designation “President” occurred in several 
of the state constitutions of that date. 

Furthermore, the early state constitutions were by no means 
the only source, or even the chief source, upon which the Framers 
of the Constitution were able to draw in shaping their ideas of 
executive power. Locke, Montesquieu, and Blackstone were the 
common reading of them all, and in the pages of these writers 
executive power is delineated in no suspicious or grudging terms. 
Especially illu min ating in this connection is Locke’s description 
of “Prerogative” in the Fourteenth Chapter of his famous 
Treatise: 

“Where the legislative and executive power [the passage reads] are 
in distinct hands, as they are in all moderated monarchies and well- 
framed governments, there the good of the society requires that several 
things should be left to the discretion of him that has the executive 
power . For the legislators not being able to foresee and provide by laws 
for all that may be useful to the community, the executor of the laws, 
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having the power in his hands, has by the common law o£ Nature a 
right to make use o£ it £or the good o£ the society, in many cases where 
the municipal law has given no direction, till the legislative can con- 
veniently be assembled to provide for it; nay, many things there are 
which the law can by no means provide for, and those must necessarily 
be left to the discretion of him that has the executive power in his 
hands, to be ordered by him as the public good and advantage shall 
require; nay, it is fit that the laws themselves should in some cases give 
way to the executive power, or rather to this fundamental law of 
Nature and government — ^viz., that as much as may be all the mem- 
bers of the society are to be preserved. ...” 

Designating then “this power to act according to discretion for 
the public good, without the prescription of the law and some- 
times even against it,” as “prerogative,” Locke continues: 

“This power, whilst employed for the benefit of the community and 
suitably to the trust and ends of the government, . . . never is ques- 
tioned. For the people are very seldom or never scrupulous or nice in 
the point or questioning of prerogative whilst it is in any tolerable 
degree employed for the use it was meant — ^that is, the good of the 
people, and not manifestly against it. . . . 

“And therefore he that will look into the history of England will 
find that prerogative was always largest in the hands of our wisest and 
best princes, because the people observing the whole tendency of their 
actions to be the public good, or if any human frailty or mistake (for 
princes are but men, made as others) appeared in some small declina- 
tions from that end; yet it was visible the main of their conduct tended 
to nothing but the care of the public. The people, therefore, finding 
reason to be satisfied with these princes, whenever they acted without, 
or contrary to the letter of the law, acquiesced in what they did, and 
without the least complaint, let them enlarge their prerogative as they 
pleased, judging rightly that they did nothing herein to the prejudice 
of their laws, since they acted conformable to the foundation and end 
of all laws — ^the public good. ...” 
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Most readers come upon these passages for the first time with 
considerable astonishment, and wonder how the views which 
they express are to be harmonized with the doctrine advanced in 
the same pages that in a free commonwealth the “legislative is 
not only the supreme power,” but is “sacred and unalterable in 
the hands where the community have once placed it.”“ The 
probability is that Locke himself was quite untroubled by the 
inconsistency both because he had a special talent for inconsist- 
encies, and because this particular inconsistency was not of his 
contrivance. For while the Glorious Revolution, which Locke 
wrote primarily to justify, had settled it that the King would be 
henceforth dependent on Parliament for supplies, it had at the 
same time left him an unlimited veto wherewith to protect his 
other prerogatives against Parliament. So what Locke gives us in 
the final analysis is not legislative supremacy really, but — as his 
Whig commentators pointed out — “a balanced constitution.” 

And a balanced constitution” is also what “the celebrated 
Montesquieu” had in mind when, following a hint of Locke’s, he 
revived Aristotle’s doctrine that government comprised three 
intrinsically distinct elements,"® and reshaped it for the uses of 
eighteenth-century libertarianism. In a passage which the Framers 
of the Constitution regarded as embodying the greatest discov- 
ery of political science” since the time of Adam, Montesquieu 
wrote: 

In every government there are three sorts of power; the legislative; 
the executive in respect of things dependent on the law of nations; and 
the executive in regard to matters that depend on the civil law 

“When the legislative and executive powers are united in the same 
person, or in the same body of magistrates, there can be no liberty; 
because apprehensions may arise, lest the same monarch or senate 
should enact tyrannical laws, and execute them in a tyrannical man- 
ner. Again, there is no liberty, if the judiciary power be not separated 
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from the legislative and executive. Were it joined with the legislative, 
the life and liberty of the subject would be exposed to arbitrary control; 
for the judge would be then the legislator. Were it joined to the execu- 
tive power, the judge might behave with violence and oppression. 
There would be an end of evervthin^, were the same man or the same 

j O’' 

body, whether o£ the nobles or of the people, to exercise those three 
powers, that of enacdng laws, that of executing the public resolutions, 
and of trying the causes of individuals.”^"’ 

The doctrine of the Separation of Powers comprises, along 
with the doctrine of Dual Federalism, one of the two great struc- 
tural principles of the American constitutional system; and from 
it certain other ideas follow logically, even though not inevitably: 
first, that the three functions of government are reciprocally limit- 
ing; secondly, that each department should be able to defend its 
characteristic functions from intrusion by either of the other de- 
partments ; thirdly, that none of the departments may abdicate its 
powers to either of the others. The first two of these ideas reen- 
force executive power, particularly as against the principle of 
legislative supremacy; the last one operates the other way, and — 
significantly — ^it has today almost completely disappeared as a 
viable principle of American constitutional law. 

Lastly, many of the Framers had also read Blackstone, another 
exponent of the “balanced constitution.”^® In the Commentaries 
Parliament’s power is depicted in terms most sweeping: 

“It can ... do everything that is not naturally impossible; and 
therefore some have not scrupled to call its power, by a figure rather 
too bold, the omnipotence of Parliament. True it is, that what Parlia- 
ment doth, no authority upon earth can undo.”^® 

Likewise the subordination of the King to the law is constantly 
insisted upon. That, nevertheless, the law in question comprises 
a good deal more than acts of Parliament is amply apparent from 
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the description given o£ the royal prerogative, especially in the 
joint fields of diplomacy and military command/^ 

In a word, the blended picture of executive power which is 
derivable from the pages of Locke, Montesquieu, and Blackstone 
is of a broadly discretionary, residual power which is available 
when other governmental powers fail; which is capable of setting 
bounds to some indefinite extent even to the supreme legislative 
power; and which, in defense of these bounds, embraces an abso- 
lute veto on legislation. How far did this picture prevail with the 
Framers 

THE PHILADELPHIA CONVENTION AND THE FEDERALIST 

In the problem of “a national executive” — the phrase used by 
the authors of the Virginia Plan— the Philadelphia Convention 
was faced with a difficult dilemma. The majority of the Framers 
ardently desired to provide an executive power which should be 
capable of penetrating to the remotest parts of the Union, not only 
for the purpose of enforcing the national laws, but also— a lesson 
from Shays’ Rebellion — ^for the purpose of bringing assistance to 
the states in grave emergencies of domestic disorder. At the same 
time, most of them recognized that it was absolutely indispen- 
sable that the Convention should avoid stirring up the widespread 
popular fear of monarchy. Nor did the vast size of the country 
and the difficulties of travel and transportation make the problem 
any easier of solution. How could a political force be provided 
that would be sufficient to overcome these natural obstacles and 
yet be safe or at least thought safe — ^from the point of view of 
popular liberty? 

Of those who would fain have carried over into the projected 
national constitution the conception of executive power which 
predominated in the state constitutions the outstanding repre- 
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sentative was Sherman of Connecticut. In the words of Madison’s 
Notes: 

“Mr. Sherman said he considered the Executive magistracy as noth- 
ing more than an institution for carrying the will of the legislature into 
effect, and that the person or persons ought to be appointed by and 
accountable to the legislature only, which was the depository of the 
supreme will of the Society. They were the best judges of the business 
which ought to be done by the Executive department, and conse- 
quently of the number necessary from time to tim e for doing it. 
He wished that the number might not be fixed, but that the legisla- 
ture should be at liberty to appoint one or more as experience might 
dictate.’”® 

Had this conception prevailed the Convention would have antici- 
pated the collegiate executive of the present Swiss Federation, 

The leader of the “strong executive” party was James Wilson 
of Pennsylvania. He “preferred,” Madison records, “a single 
magistrate, as giving most energy, dispatch, and responsibility to 
the ofl&ce.” He was also for rendering the executive “independent 
of the legislature,” and to this end proposed that he be elected by 
the people at large and be vested with an absolute negative upon 
acts of the legislature. “Without such a defense,” said he of the 
latter proposal, “the legislature can at any moment sink it [the 
executive] into non-existence.”®* 

As chairman of the Committee of Detail, Wilson had the op- 
portunity to incorporate his conception of the executive office in 
the preliminary draft of the Constitution. In Articles VI and X of 
the committee’s report of August 6, the issue between a single and 
a plural executive was settled in favor of the former alternative; 
the idea was adopted of assxiring the executive his principal 
powers by definite constitutional grant instead of leaving them 
contingent upon legislation; and the executive was armed, in 
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protection of the powers thus committed him, with a qualified 
veto upon all legislation.®' Not, however, till the close of the Con- 
vention was the last of a persistent and constantly renewed series 
of efforts to load the President with a council finally defeated;®® 
and it was also at this late date that he was made a party to the 
treaty-making power and the power to appoint justices of the 
Supreme Court and ambassadors, both of which functions had 
been at first lodged in the Senate alone.®® 

Lastly, from the Committee of Style, of which Gouverneur 
Morris, another exponent of strong executive power, was chair- 
man, came the present form of the opening clause of Article II. 
The corresponding clause from the Committee of Detail had 
read as follows: “The executive power shall be vested in a single 
person. His style shall be 'the President of the United States’ and 
his title shall be ‘His Excellency’” — phraseology which desig- 
nates the presidential office, but is less readily interpretable as a 
grant of power .®‘‘ Curiously enough, the present form of the clause 
was never separately acted upon by the Convention as a whole. 

But the problem of executive independence” also involved, it 
was generally conceded, the problem of providing a mode for the 
President’s election which would not bring him under the domi- 
nation of the legislature, and on no other problem did the Con- 
vention expend more time and effort. In the Virginia Plan it was 
proposed that Congress should elect the executive, and that he, or 
they, should be ineligible for a second term. The New Jersey Plan 
likewise provided for election by Congress. Another proposal, 
which first appeared in Hamilton’s Plan, was of indirect election 
Electors chosen ud hoc, and without stipulation regarding 
reeligibility. A third suggestion was Wilson’s for popular elec- 
tion, and again without restriction as to reeligibility.®® 

When the question was taken up in committee of the whole on 
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July 17, popular election received the vote of only Pennsylvania; 
and shortly afterward choice by Electors was also rejected. There- 
upon election by the legislature was voted tmanimously, only to 
be upset two days later in favor of election by Electors, who were 
to be chosen by the state legislatures. What were the considera- 
tions which brought about this volte-face ? Some of them at least 
were set forth at the time by Gouverneur Morris in a characteristic 
speech worth quoting for its own sake. 

“It is necessary [said Morris] to take into one view all that relates to 
the establishment of the executive; on the due formation of which must 
depend the efficacy and utility of the Union among the present and 
future States. It has been a maxim in political science that Republican 
Government is not adapted to a large extent of Country, because the 
energy of the Executive Magistracy can not reach the extreme parts of 
it. Our Country is an extensive one. We must either then renounce the 
blessings of the Union, or provide an Executive with sufficient vigor to 
pervade every part of it. . . . One great object of the Executive is 
to control the Legislature. The Legislature will continually seek to 
aggrandise & perpetuate themselves; and will seize those critical mo- 
ments produced by war, invasion or convulsion for that purpose. It is 
necessary then that the Executive Magistrate should be the guardian 
of the people, even of the lower classes, agst Legislative tyranny, 
against the Great & the wealthy who in the course of things will neces- 
sarily compose the Legislative body. ... If he is to be the Guardian 
of the people let him be appointed by the people. If he is to be a check 
on the Legislature let him not be impeachable. Let him be of short 
duration, that he may with propriety be re-eligible. . . . He suggested 
a bieimial election of the Executive at the time of electing the ist. 
branch, and the Executive to hold over, so as to prevent any interreg- 
num in the Administration. An election by the people at large through- 
out so great an extent of country could not be influenced by those little 
combinations and those momentary lies which often decide popular 
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elections within a narrow sphere. . . . He saw no alternative for mak- 
ing the Executive independent of the Legislature but either to give him 
his office for life, or make him eligible by the people. . . . 

Five days later (July 24) election by the legislature was voted 
again, a vote which was adhered to on July 26. And so matters 
stood till almost the end of the Convention, when the question 
was handed over to a committee on unfinished business which, 
with Morris as chairman, recommended the substance of the 
present method of election. There can be no doubt that the motive 
which chiefly influenced the Convention to make this important 
change at the last moment was to secure the President’s reHigi- 
bility, and apparently his indefinite re^igibility, without at the 
same time subjecting him to the temptation of courting legisla- 
tive favor. To be sure, popular election too would have done this; 
but the electoral method had the additional advantage that it left 
each state free to determine its own rule of suffrage without 
sacrificing its due weight in the choice of a President. It was 
this consideration, urged particularly by Madison, which turned 
the scale against the more democratic method, but it was not the 
only one offered against it. 

The people were liable to deceptions; the people in large areas 
were too ignorant of the characters of men ; elective monarchies 
were mrbulent and unhappy; the people would vote for their 
state candidates; the people would be led by a few active and 
designing men and would not be better able to judge than the 
legislature, it were as unnatural to refer the choice of a proper 
character for chief magistrate to the people, as it would be to 
refer a trial of colours to a blind man” — so it was argued from 
various quarters. ^ Electors, on the contrary, would be men of 
special discernment into the qualities demanded by the office of 
President, and be capable of viewing the national scene as a 
whole, while being both a numerous and a transitory body, their 
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choice would not excite the community in the way that the direct 
election of “the final object of the public wishes” would.*® 

Suppose election by the houses had been finally adopted, would 
“the Cabinet System” have resulted, with the President finally 
settling into the neutral — ^and largely nugatory — ^role of the 
British monarch of today.? It seems extremely unlikely. The 
method by which the President is elected is about the least for- 
midable barrier which the Constitution sets up to the develop- 
ment under it of a system like the British. Nor does the provision 
that “no person holding any ofl&ce under the United States shall 
be a member of either house during his continuance in ofEce”*® 
present an insuperable difficulty although it is often cited as doing 
so. In the face of this provision the President might still constitute 
a cabinet council out of the chairmen of the principal congres- 
sional committees and then put his own powers and those of the 
heads of departments at the disposal of this council. A more for- 
midable obstacle is the great power of the Senate as compared 
with the British House of Lords, although the equality of the 
French legislative chambers did not prevent the rise in that 
country of a modified cabinet system. Probably the greatest con- 
stitutional obstacle to the development of the cabinet system 
in the National Government consists in the fact that the two 
houses of Congress are elected for set terms which are different 
for the two bodies, and the further fact that the President lacks 
the power of dissolution. The cabinet system pivots upon the 
substantial agreement at all times of the executive and the legis- 
lative branches on important questions of policy, and the Consti- 
tution makes it fairly certain that such agreement will at times be 
lacking. 

The fact is that what the Framers had in mind was not the 
cabinet system, as yet nonexistent even in Great Britain, but the 
“balanced constitution” of Locke, Montesquieu, and Blackstone, 
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which carried with it the idea of a divided initiative in the matter 
of legislation and a broad range of autonomous executive power 
or “prerogative ’’ Sir Henry Maine’s dictum, that “the American 
constitution is the British constitution with the monarchy left 
out,” is, from the point of view of 1789, almost the exact reverse of 
the truth, for the Presidency was designed in great measxire to 
reproduce the monarchy of George III with the corruption left 
out, and also of course the hereditary feature. And the opponents 
of the Constitution pounced upon this likeness to the former 
“despicable tyrant,” which they greatly exaggerated, as offering 
them one of their best arguments. 

As Hamilton wrote in The Federalist: 

“Here the writers against the Constitution seem to have taken pains 
to signalize their talent of misrepresentation. Calculating upon the 
aversion of the people to monarchy, they have endeavored to enlist all 
their jealousies and misapprehensions in opposition to the intended 
President of the United States. . . . He has been decorated with attri- 
butes superior in dignity and splendor to those of the King of Great 
Britain. He has been shown to us with the diadem sparkling on his 
brow and the imperial purple flowing in his train. He has been seated 
on a throne surrounded with minions and mistresses, giving audience 
to the envoys of foreign potentates, in all the supercilious pomp of 
majesty. The images of Asiatic despotism and voluptuousness have 
scarcely been wanting to crowd the exaggerated scene. We have been 
taught to tremble at the terrific visages of murdering janizaries and to 
blush at the unveiled mysteries of a seraglio.”®® 

Hamilton endeavored to allay these terrors, real or pretended, 
by pointing out how much the country had suflFered under the 
Articles of Confederation, as well as tmder die state constitutions, 
from lack of adequate executive power. “Energy in the execu- 
tive,” he wrote, “is a leading character in the definition of good 
government” ; and of “the ingredients which constitute energy in 
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the executive” the first is “unity, as it is also of responsibility; 
and he expressed entire agreement with Deloime’s contention 
that, 

“ ‘the executive power is more easily confined when it is ONE’; that it 
is far more safe there should be a single object for the jealousy and 
watchfulness of the people, and, in a word, that all multiplication of 
the Executive is rather dangerous than friendly to liberty.”®* 

For the rest, Hamilton discharged the duties of advocacy by 
pointing out that if the President was beyond the menaces of 
Congress, so also was Congress beyond the President’s power to 
corrupt; by emphasizing the participation of the Senate in some 
of the most important powers of the President, among which he 
included the removal power in the case of officers appointed with 
the Senate’s consent; by emphasizing Congress’s control of the 
purse; and, lastly, by dwelling upon the mode of election by a 
temporary agency called into existence for the occasion and there- 
fore not under presidential influence.®® The role of the President 
as the leader of a national party was still beyond the vaticinations 
of either Ha m ilton or the opponents of the Constitution. Having 
disposed of corruption, they had, forsooth, forestalled parties! 

THE PRESIDENCY FROM WASHINGTON TO THE 2ND ADAMS 

Of the three departments of the National Government the 
Supreme Court, as representing the Judiciary, has been most 
uniformly successful, at least until recent years, in establishing its 
own conception of its authority and functions, the President next, 
and Congress the least successful. Judicial review has been, in fact, 
of somewhat minor importance in determining the scope of presi- 
dential powers. While the Court has sometimes rebuffed presiden- 
tial pretensions, it has more often labored to rationalize them ; but 
most of aU it has sought on one pretext or other to keep its sickle 
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out of this “dread field.” This policy may be owing pardy to the 
fact that the President has “the power of the sword,” that is, 
immediate command of the physical forces of government; partly 
to the related fact that while the Court can usually assert itself 
successfully against Congress by merely “disallowing” its acts, 
presidential exercises of power will generally have produced some 
change in the external world beyond ordinary judicial compe- 
tence to efface. Nor should it be overlooked that the same course 
of reasoning upon which “executive power” as conferred by the 
opening clause of Article II has thriven is equally favorable to the 
pretensions of the bearers of “judicial power” under Article III. 
In supporting “executive power” against Congress the Court is 
often fighting its own battle for “judicial power.” 

The two earliest contests over the “executive power” of the 
President, indeed, were fought anywhere else than in the judi- 
cial forum. The first was the debate in 1789 in the first Congress 
over the location of the power of removal in relation to “executive 
officers” appointed “by and with the advice and consent of the 
Senate.” “ The second concerned the validity of the so-called 
“Proclamation of Neutrality” which President Washington 
issued in 1793 at the outbreak of war between France an d Great 
Britain.®® Both episodes are dealt with at some length later on in 
this volume; at this point all that is required is reference to the 
principal issue, which was the same on both occasions, namely, 
whether the opening clause of Article II was a grant of power or 
not. In the 17^9 controversy Madison said that it was ; four years 
later he took the opposite view, while Hamilton supported the 
affirmative thesis, and practically it was this thesis which pre- 
vailed in both instances. 

But this confrontation of Hamilton and Madison in 1793 is of 
importance for a second reason; it signalized the early differen- 
tiation of what may be termed the quasi-monarchical an d the 
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ultra-Whig conceptions of the Presidency.®^ Under the first two 
Presidents the former conception prevailed as of course. The 
Presidency at once furnished what Walter Bagehot would have 
termed the “dignified element of government” and also directed 
the legislative process to a notable extent, although without 
diminishing in the least the spontaneous legislative initiative of 
the houses themselves; exactly as in contemporary Britain before 
the younger Pitt, the legislative initiative was divided. The famous 
Judiciary Act of 1789 was elaborated in the Senate; the acts 
creating the great executive departments came from the House; 
Hamilton’s financial measures exemplified the legislative leader- 
ship of the executive. This leadership Hamilton was encouraged 
to assume by the very terms of the act of Congress by which the 
Department of the Treasury was established. “The Secretary of 
the Treasury,” this act read, in fact still reads, 

“shall from time to time . . . make report and give information to either 
branch of the legislature in person or in writing, as may be required, 
respecting all matters referred to him by the Senate or House of Repre- 
sentatives, or which shall appertain to his office; and generally shall 
perform all services relative to finances as he shall be directed to per- 
form. . . .”®® 

Indeed, had it not been for the pedantry of Madison and the 
jealousy of Jefferson, Hamilton would probably have been asked 
to report to the House in person — a precedent which might in 
time have blossomed into something approximating the cabinet 
system. As it was, the ever alert suspicion of Jefferson discovered 
that Hamilton’s connection with Congress, whereby “the whole 
action of the Legislature was . . . under the direction of the 
Treasury,” tended definitely toward the overthrow of republican 
institutions ; and it was on this fundamental ground, according to 
his own later account in his famed Anas, that he erected against 
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Hamilton’s measures the opposition from which the Jeflfersonian 
party in due course took its rise. In his words: 

“Its [the oppositions’s] object was to preserve the Legislature pure 
and independent of the Executive, to restrain the administration to 
republican forms and principles, and not permit the Constitution to be 
construed into a monarchy, and to be warped in practice into all the 
principles and pollutions of their [the Hamiltonian Federalists’] favor- 
ite EngKsh model.” 

For the rest the relations of the two departments were featured 
by considerable ceremony. The President gave his annual “ad- 
dress” in person, and it was answered by formal “addresses” from 
the two houses, and to each of these was returned in due course an 
equally formal “reply”— all of which “trappings of monarchy” 
were incontinently consigned to the trash basket by “the Revolu- 
tion of 1800.”'*“ 

Jefferson’s conception of executive power, on the other hand, 
was more Whig than that of the British Whigs themselves in 
subordinating it to “the supreme legislative power.” At the time 
when the presidential election of 1800 was pending in the House, 
John Marshall predicted that if Jefferson was chosen he would 
embody hunself in the House of Representatives, and by weak- 
ening the office of President ’ would '’increase his personal power. 
He will . . . become the leader of that party which is about to con- 
stitute the majority of the legislature.’”” Confined to the Presi- 
dent s legislative role, this was uncommonly good prophecy."” 
What we encoxinter in Jefferson for the first time is a President 
who is primarily a party leader, only secondarily Chief Executive. 
The tone of his messages is uniformly deferential to Congress. 
His first one closes with these words: “Nothing shall be wanting 
on my part to inform, as far as in my power, the legislative judg- 
ment, nor to carry that judgment into faithful execution.”" His 
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actual guidance of Congress’s judgment was nonetheless constant 
and unremitting even while often secret and sometimes furtive."” 
The chief instruments of his leadership were the party caucus, 
which enabled the party membership to present on the floor a 
united front and over which he himself is alleged to have presided 
now and then, and his Secretary of the Treasury, Albert Gallatin, 
whose own influence with Congress was also enormous.'^ 

Nor can there be any doubt that, despite its later repercussions 
upon the Presidency, Jefferson’s technique, as administered by 
himself, was remarkably productive in terms of legislative accom- 
plishment. Comparing in this respect Jefferson’s record with 
Woodrow Wilson’s, Dr. Small remarks: 

“In according him [Wilson] a primacy in this field of Presidential 
activity, one ought not to underestimate the significance of Jefferson’s 
achievement. If allowance is made for the fact that, in 1800, the Federal 
Government was not subjected to any centralizing influence, that, con- 
sequently, it legislated upon a smaller number of problems immedi- 
ately affected with a public interest, and finally, that its legislative 
machinery was not capable of churning out laws with the rapidity 
characteristic of the present day, the disparity between the accom- 
phshment of these two Executives is readily explainable; and, when 
compared on the basis of the success with which they carried out their 
legislative programs, the leadership of these two Presidents approaches 
an equality.”""® 

What, then, of Marshall’s prophecy that Jefferson would 
weaken the oflice of President.? This, too, was justified by events 
when the Ulysses bow of party leadership passed to feebler hands. 
With the practical disappearance of the Federalist party the Re- 
publican caucus became “the Congressional Caucus,” by which 
Madison and Monroe were successively put in nomination for the 
Presidency, while the younger Adams, although not its nominee. 
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was virtually elected by it through the election being thrown into 
the House. So, for twenty years the plan rejected by the Framers, 
of having the President chosen by Congress, was substantially in 
operation. During this period the practice grew up of each suc- 
ceeding President continuing a considerable part of his predeces- 
sor’s Cabinet in office; and when he convened them in council 
the Chief Executive counted the votes of the heads of departments 
as of equal weight with his own. Hardly more than primus inter 
pares in his own sight, he was glad if Congress accorded him that 
degree of deference. In short, the Presidency was in commission.”'^ 

FROM Jackson’s revolution to Lincoln’s 
“dictatorship” 

With Jackson’s accession this enfeebling tendency was checked 
as decisively as it was abruptly. Jackson’s Presidency was, in truth, 
no mere revival of the office— it was a remaking of it. The credit, 
however, should not go to Jackson alone. He contributed an im- 
perious temper, a military reputation, and a striking personality; 
and he had the good luck to have an admiring public in the shape 
of a new and ignorant electorate. But the lasting impact of the 
Jacksonian Presidency upon American constitutional practice 
also owed much to the constructive skill of his political lieuten- 
ants, and particularly to their success in engrafting the Spoils 
System to the National Government and their invention of the 
National Nominating Convention. The precise significance of 
the latter institution is, to be sure, frequently misapprehended, as 
when it is said to have made the President “the Elect of the People 
at Large. Jackson himself did not owe his being “the People’s 
Choice” to the National Convention, which was not yet in exist- 
ence when he became President; nor did the nomination of Mr. 
Harding by a coterie of bosses in “a smoke-filled room” at two 
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o’clock in the morning, nearly a century later, make him the elect 
of the people at large in any genuine sense. The National Con- 
vention is the periodic reminder of the party’s entity. It drama- 
tizes and climaxes the procedures by which a party sustains the 
consciousness of its nation-wide character and mission. Its primary 
business — ^almost its only business — is to select somebody to carry 
the party standard in an approaching presidential election. If the 
person chosen is successful, is elected President, then, ordinarily, 
he remains party leader throughout his oflEcial term, and is able 
in that capacity to summon the party to the support of his policies, 
as well as to renominate himself or name his successor as party 
champion. When Jefferson retired in 1809 his party began at once 
to dissolve into local or personal followings. That the same thing 
did not happen on Jackson’s retirement was due to the rise of 
the National Convention and the political devices which cluster 
about it.'*® 

And backed by a party organization which reached far beyond 
the halls of Congress, indeed eventually penetrated the remotest 
corners of the Union, Jackson became the first President in our 
history to appeal to the people over the heads of their legislative 
representatives. At the same time the office itself was thrust for- 
ward as one of three equal departments of government and to 
each and every of its powers was imparted new scope, new vital- 
ity. The Presidency became tridimensional, and all of the dimen- 
sions underwent more or less enlargement. Jackson was a more 
dominant party leader than Jefferson; his claim to represent the 
American people as a whole went to the extent of claiming to 
embody them; his claim to be one of three equal departments 
implied the further claim that all his powers were autonomous, 
even his purely executive powers. 

The classic statement of this tenet of his creed occurs in his 
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famous message of July lo, 1832, vetoing Clay’s bill for recliarter- 
ing the second Bank of the United States. The salient passage of 
the message reads: 

“The Congress, the Executive, and the Court must each for itself be 
guided by its own opinion of the Constitution. Each public officer who 
takes an oath to support the Constitution swears that he will support it 
as he understands it, and not as it is understood by others. It is as much 
the duty of the House of Representatives, of the Senate, and of the 
President to decide upon the constitutionality of any bill or resolution 
which may be presented to them for passage or approval as it is of the 
supreme judges when it may be brought before them for judicial deci- 
sion. The opinion of the judges has no more authority over Congress 
than the opinion of Congress has over the judges, and on that point 
the President is independent of both. The authority of the Supreme 
Court must not, therefore, be permitted to control the Congress or the 
Executive when acting in their legislative capacities, but to have only 
such influence as the force of their reasoning may deserve.”'*® 

The Supreme Court’s ratification of this doctrine so far as it bears 
on the President’s duty to the law is dealt with on a later page. 

The logical implications of Jackson’s position were not exag- 
gerated by his Whig critics, although its practical ejffects were. 
“I look upon Jackson,” Kent wrote Story early in 1834, “as a 
detestable, ignorant, reckless, vain and malignant tyrant. . . . 
This American elective monarchy frightens me. The experiment, 
with its foundations laid on universal suffrage and our unfettered 
press, is of too violent a nature for our excitable people.” “The 
President,” thundered Webster in the Senate, “carries on the 
government; all the rest are sub-contractors. ... A Briareus sits 
in the centre of our system, and with his hundred hands touches 
everything, controls everything.” “We are in the midst of a revo- 
lution,” lamented Clay, “hitherto bloodless, but tending rapidly 
towards a total change of the pure republican character of the 
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Government, and to the concentration of all power in the hands 
of one man.”^*’ 

Indeed, the Framers of the Constitution themselves did not 
escape censure for their responsibility for this state of things, as 
we discover when we turn to Abel Upshur’s essay on Federal 
Government, which appeared in 1840. Dealing with the Presi- 
dency, Upshur wrote: 

“The most defective part of the Constitution beyond all question, is 
that which relates to the Executive Department. It is impossible to read 
that instrument, without being struck with the loose and unguarded 
terms in which die powers and dudes of the President are pointed out. 
So far as the legislature is concerned, the limitadons of the Constitu- 
tion, are, perhaps, as precise and strict as they could safely have been 
made; but in regard to the Executive, the Convention appears to have 
studiously selected such loose and general expressions, as would enable 
the President, by implication and construction either to neglect his 
duties or to enlarge his powers. We have heard it gravely asserted in 
Congress that whatever power is neither legislative nor judiciary, is of 
course executive, and, as such, belongs to the President under the Con- 
stitution. . . . 

Eight years later so sober and generally well balanced a critic as 
Reverdy Johnson of Maryland spoke in the Senate “of the over- 
shadowing influence of power of a President,” and added : 

“So great a latitude of construction has not of late prevailed in relation 
to the power of the other departments as to the power of the President. 
If he adheres to the letter of the Constitution, he is to be sustained, 
whatever departure there might be from the spirit of the instrument, 
while charges of usurpation of power are constantly made against 
Congress. ... It may yet be that a diadem may sparkle on the brow 
of an American President.”^* 

This same year, 1848, the Swiss people framed a new constitution ; 
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but although imitating our national Constitution in several other 
respects, they steered conspicuously clear of the Presidency, be- 
cause they felt it to be favorable to dictatorship. 

Actually, prior to the Civil War, the menace was more apparent 
than real. For this there were several reasons. In die first place, 
while magnifying the powers of the Presidency, Jackson sub- 
scribed to the States Rights doctrine of strict construction of 
Congress’s powers. His legislative role consequendy was chiefly 
negative, being confined for the most part to a vigorous use of 
the veto power.^^ In the second place, the further development in 
the houses after Jefferson’s day of the committee system inter- 
posed obstacles in the way of presidential participation in legis- 
lation which had not existed at first. But the circumstance which 
contributed most to the temporary declension of the Jacksonian 
Presidency was the emergence after 1846 of die issue of slavery in 
the territories. For the handling of this highly charged question 
by die devices of negotiation and compromise. Congress, and 
especially the Senate, offered a far better theater than the Presi- 
dency. So the forces making for compromise systematically de- 
pressed the Presidency by taking care that only secondary and 
manageable personalities should be elevated to it. From the close 
of the Mexican War to 1861 the Presidency was in the doldrums, 
definitely.®"* 

The last important contribution to the theory of the Presidency 
until recent decades was Lincoln’s, whose ultimate conception of 
the ofiSce was as much an expression of temperament as was 
Jackson s. A solitary genius who valued the opportunity for 
reflection above that for counsel, Lincoln came to regard Con- 
gress as a more or less necessary nuisance and the Cabinet as a 
usually unnecessary one.®® Nor could it have escaped Lincoln’s 
intuition especially after Buchanan’s message of December 3, 
i860 that, if the Union was to be saved, recourse must be had 
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to some still untested source of national power, one which had 
not become entangled, as had Congress’s, in the strangulating 
sophistries of States Rights. So, for a double reason, Lincoln 
turned to the “Commander-in-Chief” clause, from which, read 
in conjunction with the “shall take care” clause, he drew the 
conclusion that “the war power” was his.^'^ Originally, it is true, 
he appears to have assumed that his power was a simple emer- 
gency power whose ad interim decisions Congress must ratify if 
they were to be permanently valid. But, as the problems of Eman- 
cipation and then of Reconstruction loomed, he shifted ground, 
and his final position was, as Professor Randall phrases it, “that 
as President he had extraordinary legal resources which Congress 
lacked.”^® The practical fruitage of this theory is treated at length 
in a later chapter. 

But, while Lincoln’s invocation of “the war power” added a 
new dimension to the Presidency in the presence of national 
emergency, his incumbency was in certain other respects a calam- 
ity for the office. A frontiersman, his conceptions of the require- 
ments of sound administration were no less naive than Jackson’s, 
whose record as a spoilsman he far surpassed while except for 
an ineffectual endeavor to interest Congress in the subject of 
compensated emancipation, he left the task of procuring neces- 
sary legislation to his Cabinet secretaries, and especially to Chase 
and Stanton, theirs being the departments most concerned.®” The 
outcome in the latter case was the creation of a direct relationship 
between the War Department and the congressional Committee 
on the Conduct of the War which under Johnson brought the 
Presidency to the verge of disaster. 

THE PRESIDENCY OCCULTED — CONGRESS DOMINANT 

The schism between the President and Congress which nearly 
cost Johnson his official life was, in fact, well under way before 
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Johnson became President. The subject of controversy was the 
right to determine the conditions on which the seceding states 
should be restored to their normal position in the Union. Lincoln 
professed to regard “the war power,” supplemented by the par- 
doning power, as the constitutionally designated agency for this 
important task, while the Republican leadership in Congress pro- 
claimed the paramountcy of the national legislative power, their 
reliance being on the guarantee by “the United States,” in Article 
IV, section 4, of “a republican form of government” to the states.®* 
The President’s duty, Lincoln was warned in the Wade-Davis 
Manifesto of August 5, 1864, was “to obey and execute, not to 
make the laws ... to suppress by arms armed rebellion and leave 
political organization to Congress”;®* and two years later the 
same warning was addressed to Johnson by Thaddeus Stevens in 
still stronger terms: 

“He [the President] is the servant of the people as they shall speak 
through Congress. . . . Andrew Johnson must learn that he is your 
servant and that as Congress shall order he must obey. There is no es- 
cape from it. God forbid that he should have one tittle of power except 
what he derives through Congress and the Constitution.”®® 


Johnson spurned the admonition. An obstinate, ill-educated tnan^ 
he took his constitutional beliefs with fearful seriousness, and 
points which his predecessor would have yielded with little com- 
punction for a workable plan, he defended as if they had been 
transimtted to him from Sinai. Few Presidents have surpassed 
Johnson in the exorbitance of his pretensions for the oflSce, none 
in his inability to make them good. 

Final appraisement of Johnson’s incumbency for the theory of 
the Presidency is, nevertheless, not easy. Johnson escaped dis- 
missal from office by the High Court of Impeachment by a single 
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vote, but he escaped! What is more, it was during his administra- 
tion that the Supreme Court confessed its inability, in Mississippi 
V. Johnson,^ to enjoin a President from exceeding his constitu- 
tional powers or to order him to perform his constitutional 
duties. The principle that Marshall had stated as applicable to the 
President’s “important political powers,” that “in their exercise 
he is to use his own discretion, and is accountable only to his 
country in his political character, and to his own conscience,” was 
thus extended even to the President’s duty to enforce the law. 
Furthermore, whatever of popular glamour the oflSce had lost 
under Johnson was prompdy restored to it when “the man from 
Appomattox and its famous apple tree” became President. 

Reflecting upon all of which, Henry C. Lockwood, in his The 
Abolition of the "Presidency, which appeared in 1884, advanced 
the thesis that only by replacing the President with an executive 
council after the Swiss model could American liberty be pre- 
served. He wrote: 

“The tendency of all people is to elevate a single person to the posi- 
tion of ruler. The idea is simple. It appeals to all orders of intellects. 
It can be understood by all. Around this centre all nationality and 
patriotism are grouped. A nation comes to know the characteristics 
and nature of an individual. It learns to believe in the man. Certain 
contingencies are likely to take place. It does not require a great 
amount of political knowledge to form an opinion as to the course of 
their favorite statesman, whose character they have studied. Under 
these circumstances, let a person be chosen to an office, with power 
conferred upon it equal to that of the Presidency of the United States, 
and it will make but little difference whether the law actually gives 
him the right to act in a particular direction or not. He determines a 
policy. He acts. No argument that the law has been violated will avail. 
He is the chief officer of the nation. He stands alone. He is a separate 
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power in himseE The lines with which we attempt to mark the limits 
of his power are shadowy and ill-defined. A party, real or imaginary, 
stands back of him demanding action. In either event, the President 
acts. The sentiment of hero worship, which to a great extent prevails 
gmnng the American people, will endorse him. Under our form of 
government, we do not think so much of what Congress may do. 
A great multitude declared : ‘Give us President Grant! We know him. 
He is strong! He will rule!’ 

Lockwood’s re-echo of Locke was an anachronism, coming at 
once too late and too early. This appears most strikingly when 
we set against it Woodrow Wilson’s Concessional Government, 
which issued from the press the year following. In this famous 
volume we encounter the pioneer attempt to give a nonlegalistic, 
factual description of the reciprocal roles of Congress and the 
President, and it is evident that Wilson regarded Congress as 
decidedly the dominant member in the partnership. I quote some 
characteristic passages from the “Introduction”: 

“The noble charter of fundamental law given us by the Convention 
of 1787 is still our Constitution; but it is now our jorm of government 
rather in name than in reality, the form of the Constitution being one 
of nicely adjusted, ideal balances, whilst the actual form of our present 
government is simply a scheme of congressional supremacy. . . . 

“It is said that there is no single or central force in our federal 
scheme . . . but only a balance of powers and a nice adjustment of inter- 
active checks, as all the books say. How is it, however, in the practical 
conduct of the federal government? In that, unquestionably, the pre- 
dominant and controlling force, the center and source of all motive 
and of all regulative power, is Congress. . . . 

“Congress [is] the dominant, nay, the irresistible, power of the fed- 
eral system, relegating some of the chief balances of the Constitution to 
an insignificant role in the ‘literary theory’ of our institutions. ...” 
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And then by way of “Conclusion”: 

“Congress is fast becoming the governing body of the nation, and 
yet the only power which it possesses in perfection is the power which 
is but a part of government, the power of legislation.”®® 

Contrast with this the picture which Wilson draws of the Presi- 
dency at this period: 

“Independently of experience, however, it might reasonably have 
been expected that the prerogatives of the President would have been 
one of the most effectual restraints upon the power of Congress. He 
was constituted one of the three great coordinate branches of the gov- 
ernment; his functions were made of the highest dignity; his privileges 
many and substantial — so great, indeed, that it has pleased the fancy 
of some writers to parade little doubt that, had the presidential chair 
always been filled by men of commanding character, of acknowledged 
ability, and of thorough political training, it would have continued to 
be a seat of the highest authority and consideration, the true center of 
the federal structure, the real throne of administration, and the fre- 
quent source of policies. 

“But the prestige of the presidential office has declined with the 
character of the Presidents. And the character of the Presidents has 
declined as the perfection of selfish party tactics has advanced. . . . 

“I am disposed to think, however, that the decline in the character 
of the Presidents is not the cause, but only the accompanying manifes- 
tation, of the declining prestige of the presidential office. That high 
office has fallen from its first estate of dignity because its power has 
waned; and its power has waned because the power of Congress 
has become predominant. . . . ”®^ 

Searching for an explanation for this outcome of the struggle 
for power between the President and Congress, Wilson finds one 
ready at hand in a passage of Bagehot’s famous work on the Eng- 
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lish Constitution, which he paraphrases, substituting “Congress” 
for “Parliament”: 

“Congress is ‘nothing less than a big meeting o£ more or less idle 
people. In proportion as you give it power it will inquire into every- 
thing, settle everything, meddle in everything. In an ordinary despo- 
tism the powers of the despot are limited by his bodily capacity, and by 
the calls of pleasure; he is but one man; there are but twelve hours in 
his day, and he is not disposed to employ more than a small part in dull 
business; he keeps the rest for the court, or the harem, or for society.’ 
But Congress ‘is a despot who has unlimited time, — who has unlim- 
ited vanity, — ^who has, or believes he has, tmlimited comprehension, 
— ^whose pleasure is in action, whose life is work.’ Accordingly it has 
entered more and more into the details of administration, until it has 
virtually taken into its own hands all the substantial powers of govern- 
ment. It does not domineer over the President himself, but it makes 
the Secretaries its humble servants. Not that it would hesitate, upon 
occasion, to deal direedy with the chief magistrate himself; but it has 
few calls to do so, because our latter-day Presidents live by proxy; they 
are the executive in theory, but the Secretaries are the executive in 
fact.”® 

Wilson had an axe to grind — ^two axes in fact. For himself he 
desired to emulate Bagehot’s attack on “the literary theory” of the 
British Constitution; from a broader point of view he wished to 
see the British cabinet system adapted to the American Constitu- 
tion; and this twofold bias led him to exaggerate the phenomenon 
which he recorded. Yet when James Bryce brought out his Ameri- 
cun Commonwetdth some three years later, he did little more 
than retouch Wilson’s picture. He wrote: 

“In quiet times the power of the President is not great. He is ham- 
pered at every turn by the necessity of humouring his party. He is so 
much engrossed by the trivial and mechanical parts of his work as to 
have litde leisure for hraming large schemes of policy, while in carry- 
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ing them out he needs the cooperation o£ Congress, which may be 
jealous, or indiiferent, or hostile. He has less influence on legislation, — 
that is to say, his individual volition makes less difference to the course 
legislation takes — than the Speaker of the House of Representatives.”®* 

Virtually without initiative in legislation, what strength the 
President possessed in that field, Bryce held, lay in his veto 
power. And why had the President lost grovmd ? In the first in- 
stance Bryce answered this question as follows: 

“Men come and go, but an assembly goes on forever; it is immortal, 
because while the members change, the policy, the passion for extend- 
ing its authority, the tenacity in clinging to what has once been gained, 
remain persistent. A weak magistrate comes after a strong magistrate, 
and yields what his predecessor had fought for; but an assembly holds 
all it has ever won. Its pressure is steady and continuous; it is always, 
by a sort of natural process, expanding its own powers and devising 
new methods for fettering its rival. Thus Congress, though it is no 
more respected or loved by the people now than it was seventy years 
ago, though it has developed no higher capacity for promoting the best 
interests of the State, has succeeded in occupying nearly all the ground 
which the Constitution left debatable between the President and itself; 
and would, did it possess a better internal organization, be even more 
plainly than it now is the supreme power in the government.”^® 

Yet Bryce is not altogether satisfied with this dismissal of the 
subject; and when at the very end of his work he recurs to it, he 
ventures a word of prophecy: 

“One is sometimes inclined to think that Congress might lose its 
hold on the respect and confidence of the nation, and sink into a 
subordinate position, were there any other authority which could 
be substituted for it. There is, however, no such authority, for law- 
making cannot be given to a person or to a court, while the State 
legislatures have the same faults as Congress in a greater degree. We 
may accordingly surmise that Congress will retain its present place; 
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but so far as can be gathered from present phenomena, it will retain 
this place in respect not of the satisfaction of the people with its services, 
but of their inability to provide a better servant. 

“The weakness of Congress is the strength of the President. Though 
it cannot be said that his olEce has risen in power or dignity since 1789, 
there are reasons for believing that it may reach a higher point than it 
has occupied at any time since the Civil War. The tendency every- 
where in America to concentrate power and responsibility in one man 
is unmistakable. There is no danger that the President should become 
a despot, that is, should attempt to make his will prevail against the 
will of the majority. But he may have a great part to play as the leader 
of the majority and the exponent of its will. He is in some respects 
better fitted both to represent and to influence public opinion t-ban 
Congress is. . . . 

“A vigorous personality attracts the multitude, and attracts it the 
more the huger it grows; while a chief magistrate’s influence excites 
little alarm when exerted in leading a majority which acts through the 
constitutional organs of government. There may therefore be still 
undeveloped possibilities of greatness in store for the Presidents of 
the future. But as these possibilities depend, like the possibilities of the 
British and German Crowns, perhaps one may add of the Papacy, on 
the wholly unpredictable element of personal capacity in the men who 
may fill the office, we need speculate on them no further.” 

EMERGENCE OF THE TWENTIETH-CENTURY PRESIDENCY 

Congressional Government and The American Common- 
wealth were written in a period of declension of the presidential 
oflSce in all its phases. Henry Jones Ford, in his Else and Growth 
of American Politics, which appeared in 1898, was encouraged by 
more recent developments, and especially the two Cleveland ad- 
ministrations, to spotlight the office in the tradition of its successes 
rather than its failures. In this discerning volume one reads : 

The agency of the presidential office has been such a mas te r force 



CONCEPTIONS OF THE OFFICE 35 

in shaping public policy that to give a detailed account o£ it would be 
equivalent to writing the political history of the United States. From 
Jackson’s time to the present day it may be said that political issues 
have been decided by executive pohcy 

“While all that a President can certainly accomplish is to force a 
submission of an issue to the people, yet such is the strength of the 
office that, if he makes a sincere and resolute use of its resources, at 
the same time cherishing his party connection, he can as a rule carry 
his party with him, because of the powerful interests which impel it 
to occupy ground taken for it by the administration. . . . 

“On the other hand, unless a measure is made an administrative 
issue. Congress is unable to make it a party issue. . . . 

“The rise of presidential authority cannot be accounted for by the 
intention of presidents; it is the product of political conditions which 
dominate all the departments of government, so that Congress it- 
self shows an unconscious disposition to aggrandize the presidential 
ohice. ... 

“The truth is that in the presidential office, as it has been constituted 
since Jackson’s time, American democracy has revived the oldest 
political institution of the race, the elective kingship. It is all there : the 
precognition of the notables and the tumultuous choice of the freemen, 
only conformed to modern conditions. That the people have been able 
to accomplish this with such defective apparatus, and have been able to 
make good a principle which no other people have been able to recon- 
cile with the safety of the state, indicates the highest degree of constitu- 
tional morality yet attained by any race.” 

There is considerable exaggeration here. It was quite untrue 
that after Jackson’s day “political issues” had been “settled by 
executive policy.” The issue of slavery in the territories first arose 
in Congress and was “settled” — ^temporarily, to be sure — ^by the 
Supreme Court, eventually by war; and the issue of Reconstruc- 
tion, as well as that of the Tariff, was settled in Congress. But 
Ford’s brilliant volume was really oriented toward the future, 
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and the future came to its rescue. The same year it appeared 
occurred the Spanish- American War, and the Presidency was, 
as is always the case, lifted by emergency into a new high relief. 
Contributing a new preface to the fifteenth impression of Con- 
gressional Government, Woodrow Wilson noted the fact in 
these words: 

“Much the most important change to be noticed [/.<?., since 1885] is 
the result of the war with Spain upon the lodgment and exercise of 
power within our federal system: the greatly increased power and 
opportunity for constructive statesmanship given the President, by the 
plunge into international politics and into the administration of distant 
dependencies, which has been that war’s most striking and momentous 
consequence. When foreign affairs play a prominent part in the politics 
and policy of a nation, its Executive must of necessity be its guide : must 
utter every initial judgment, take every first step of action, supply the 
information upon which it is to act, suggest and in large measure con- 
trol its conduct. The President of the United States is now, as of course, 
at the front of affairs, as no president, except Lincoln, has been since 
the first quarter of the nineteenth century, when the foreign relations 
of the new nation had first to be adjusted. There is no trouble now 
about getting the President’s speeches printed and read, every word. 
Upon his choice, his character, his experience hang some of the most 
weighty issues of the future. The government of dependencies must be 
largely in his hands. Interesting things may come out of the singular 
change.”^® 


An assassin’s bullet soon put this prophecy on the way to fulfill- 
ment. In his Constitutioncd Government in the United States, 
comprising lecttures delivered at Columbia in 1908, Wilson re- 
assessed the Presidency in the light of the first Roosevelt’s per- 
formance, and in words which offer a striking contrast to his 
disparaging evaluation twenty-three years earlier. Here are some 
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of the more exuberant sentences from the third chapter of the 
book: 

‘‘He cannot escape being the leader of his party except by incapacity 
and lack of personal force, because he is at once the choice of the party 
and of the nation.” 

“He can dominate his party by being spokesman for the real senti- 
ment and purpose of the country, by giving direction to opinion, by 
giving the country at once the information and the statements of policy 
which will enable it to form its judgments aUke of parties and of men.” 

“His is the only national voice in affairs. Let him once win the 
admiration and confidence of the country, and no other single force 
can withstand him, no combination of forces will easily overpower 
him. His position takes the imagination of the country. He is the 
representative of no constituency, but of the whole people.” 

“He may be both the leader of his party and the leader of the nation, 
or he may be one or the other. If he lead the nation, his party can hardly 
resist him. His office is anything he has the sagacity and force to 
make it.” 

“Some of our Presidents have deliberately held themselves off from 
using the full power they might legitimately have used, because of 
conscientious scruples, because they were more theorists than states- 
men The President is at liberty, both in law and conscience, to be 

as big a man as he can” 

“His is the vital place o£ action in the system, whether he accept it as 
such or not, and the office is the measure of the man, — of his wisdom 
as well as of his force.”'"* 

Further details of the revival under Wilson himself and the two 
Roosevelts of presidential initiative in the legislative field are 
given later in this volume. Nor is it only in this field that presi- 
dential power has expanded since the turn of the century. This is 
evidenced by the first Roosevelt’s so-called “stewardship theory” 
of the Presidency; and on a much enlarged scale by the second 
Roosevelt’s conception of the President’s power as “Commander- 
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in-Chief in time of war.” Both these developments also, as well as 
other lesser ones of like tendency, are dealt with at later points in 
appropriate contexts. 

Taken by and large, the history of the Presidency is a history of 
aggrandizement, but the story is a highly discontinuous one. Of 
the thirty-two individuals who have filled the office only about 
one in three has contributed to the development of its powers 
under other incumbents things have either stood still or gone 
backward. That is to say, what the Presidency is at any particular 
tnoment depends in important measure upon who is President, 
as indeed Wilson had insisted in 1908, four years before he was 
given the opportunity to animate by his own practice the figure 
which he had wrought in the academic atelier. Yet the accumu- 
lated tradition of the office is also of great importance. Precedents 
established by a forceful or politically successful personality in the 
office are available to less gifted successors, and permanently so 
because of the difficulty with which the Constitution is amended. 
Hence the rise and spread from the Jacksonian period onward of 
the doctrine of popular sovereignty operated very differently 
upon the Presidency than it did upon the governorship in the 
states. In the case of the latter there was for years a progressive 
splitting up of the executive power, accompanied by the trans- 
ference of its component parts to elective officials over whose 
tenure and conduct the governor had no control. In the National 
Government, on the contrary, the dogma of popular sovereignty 
had to adapt itself to the comparative rigidity of the national Con- 
stitution, which it did by exalting and consolidating the power of 
the one national official who is — in a sense — elective by the people 
as a whole. The claim set up by Jackson to be the “People’s 
Choice” has been reiterated, in effect, by his successors many 
times, and with decisive results for the presidential office.^® 
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ELECTION, TENURE, IMPEACHMENT, ETC. 

T he one hundred and j&ftiedi anniversary of th.e Constitu- 
tion naturally evoked many encomiums of it. Especially was 
Gladstone’s famous eulogy of the document of 1787 as the “most 
wonderful work ever struck off at a given time by the brain and 
purpose of man” repeated many times. The provisions of the 
Constitution which are to be considered in this chapter would 
certainly blush to hear such words, had they ears and a proper 
moral sensibility. For this portion of the Framers’ work the only 
thing to be said is that it no doubt represented their conscientious 
belief that they had done the best they could in the circumstances. 
To it applies emphatically the astringent estimate voiced by Glad- 
stone’s contemporary Bagehot of the entire instrument: “The 
men of Massachusetts could work any Constitution” ; and Wil- 
ham Penn’s equally sceptical estimate of constitutions in general: 

“When all is said, there is hardly any frame of government so ill 
designed by its founders that in good hands would not do well enough; 
and story tells us the best, in ill ones, can do nothing that is great or 
good .... Governments, like clocks, go from the motion men give 
them; and as governments are made and moved by men, so by them 
they are ruined too. Therefore governments rather depend upon men 
than men upon governments.” 

The business of this chapter will be to show how “the men of 
Massachusetts” — and, incidentally, of the other states — ^have 
“worked” the first section of Article II of the Constitution. 

WHO MAY BE PRESIDENT; THE BAN ON THIRD TERMS 

Paragraph 5 of this section reads as follows: 

“No person except a natural-born citizen, or a citizen of the United 
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States at the time of the adoption of this Constitution, shall be eligible 
to the office of President; neither shall any person be eligible to that 
office who shall not have attained to the age of thirty-five years, and 
been fourteen years a resident within the United States.” 

Do the qualifications here specified need to be possessed at the 
time of a person’s being chosen President, or is it sufficient if he 
possesses them at the time of entering upon the office Etymo- 
logically “eligible” means choosable\ but state courts, in inter- 
preting analogous provisions of the state constitutions,* have often 
defined the word as meaning qualified, and following this read- 
ing of it the provision just quoted is satisfied when a President- 
elect possesses the qualifications stipulated for at the time of 
taking office. 

The words “a citizen of the United States at the time of the 
adoption of this Constitution” are today of historical interest only. 
It has been conjectured that it was the purpose of this clause to 
render Wilson, Hamilton, Robert Morris, and a few others, who 
had been born abroad, eligible to the Presidency. Wilson, a mem- 
ber of the Committee of Detail, seems to have felt the need of such 
a clause in his own behalf especially keenly. But the fact is that 
nobody old enough to become President in 1787, or for a long 
time afterward, was a “natural-born citizen of the United States”; 
all, like the men just mentioned, had been born British subjects, 
and had become American citizens in consequence of the rasHng 
off of allegiance to the British monarch by the Declaration of 
Independence. The clause may very well have been inserted with 
that entire generation of Americans in mind, and not merely a 
half-dozen representatives of it.® 

But who are “natural-born citizens” .? By the so-called jus soli, 
which comes from the common law, the term is confined to per- 
sons bom on the soil of a country; and this rule is recognized by 
the opening clause of the Fourteenth Amendment, which de- 
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dares to be dtizens of the United States “all persons born or 
naturalized within the United States and subject to the jurisdic- 
tion thereof.” On the other hand, by the so-called jus sanguinis, 
which underlay early Germanic law and today prevails on the 
continent of Europe, nationality is based on parentage, a principle 
which was recognized by the first Congress under the Constitu- 
tion in the following words: 

“The children of citizens of the United States that may be born be- 
yond sea, or outside the limits of the United States, shall be considered 
as natural-born citizens of the United States; provided that the right of 
citizenship shall not descend to persons whose fathers have never been 
resident in the United States.”® 

By succeeding legislation the general sense of this provision has 
been continued in force to this day.'* The question arises, whence 
did Congress obtain the power to enact such a measure ? By the 
Constitution Congress is authorized to pass “an uniform rule of 
naturalization,”^ that is, a uniform rule whereby aliens may be 
admitted to citizenship; while the provision under discussion 
purports to recognize a certain category of persons as citizens 
from and because of birth. The provision must undoubtedly be 
referred to the proposition that, as the legislative body of a nation 
which is sovereign at international law. Congress is entitled to 
determine who shall and who shall not be admitted to the body 
politic.® 

Should, then, the American people ever choose for President a 
person born abroad of American parents, it is highly improbable 
that any other constitutional agency would venture to challenge 
their decision — a belief which is supported by the fact that Mr. 
Hoover’s tide to the Presidency was not challenged although he 
had not been fourteen years a resident of the United States imme- 
diately preceding his assumption of oflEce.^ 
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The question arises whether the above stated qualifications 
may be added to by act of Congress. Actually Congress has never 
enacted legislation for this specific purpose, but that fact does not 
warrant the dogmatic assertion that anybody who possesses the 
constitutionally stipulated qualifications of a President is under 
all circumstances qualified in the contemplation of the Consti- 
tution to be President. Thus a number of sections of the national 
Criminal Code contain the provision that any one who is con- 
victed under them shall, in addition to other penalties, “be in- 
capable of holding oflSce under the United States.” One convicted 
of treason finds himself in this situation; likewise one convicted 
of inciting rebellion or insurrection against the United States; 
likewise any officer of the United States convicted of taking a 
bribe; and so on.® It can hardly be questioned that such provisions 
are capable of excluding an otherwise qualified person from the 
Presidency. 

Rather different was the issue which presented itself when, in 
1920, the Socialist party nominated Mr. Debs, while he was resid- 
ing in a federal penitentiary for violating the Espionage Act. As 
his supporters pointed out, this act did not contain the disqualify- 
ing clause among its penalties, from which it was a fair deduction 
that Mr. Debs was still in full possession of his civil rights, includ- 
ing eligibility to the Presidency. To be sure, his place of abode 
would not have been the most convenient one from which to 
administer the presidential oflSce; but the situation would not 
have been irremediable, for once Mr. Debs had taken oflEce, he 
would have possessed the pardoning power, and I see no reason 
why he should not have exercised it in his own behalf, supposing 
his predecessor had lacked the magnanimity to spare him this 
embarrassment. 

The term of four years during which the President “shall hold 
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office” was, prior to the adoption o£ the Twentieth Amendment, 
reckoned from March 4 of the alternate odd years beginning 
with 1789. This came about from the circumstance that under 
the Act of September 13, 1788, of “the Old Congress,” “the first 
Wednesday in March,” which was March 4, 1789, was fixed as 
the time “for commencing proceedings under the said Constitu- 
tion.” Although as a matter of fact Washington was not inaugu- 
rated until April 30 of that year, by an act approved March r, 1792, 
it was provided that the presidential term should be reckoned 
from “the fourth day of March next succeeding” the date of 
election.® And so things stood until the adoption of the Twentieth 
Amendment by which the terms of the President and Vice- 
President end at noon on the 20th of January. 

As was pointed out in the preceding chapter, the prevailing 
sentiment of the Convention of 1787 favored the indefinite rcHi- 
gibility of the President, a sentiment which was owing in con- 
siderable part to the universal expectation that Washington 
would be the first person to be chosen President, and would be 
willing to serve indefinitely. The custom which limits any 
individual’s tenure of the presidential office to two terms was 
initiated by Washington himself, although purely on grounds of 
personal preference and without seeming thought of creating a 
precedent; but that did not prevent Jefferson, when making 
public his own decision in 1807 to withdraw at the end of his 
second term, from stressing Washington’s example. Indefinite 
reeligibility, Jefferson argued, would so vuidermine the elective 
system that, while the office would remain “nominally elective,” 
it would “in fact be for life” and “degenerate into an inheritance.” 
Considering how universal monarchy was at that date — ^to say 
nothing of the common law concept of property in office which 
had just received countenance from the Supreme Court’s decision 
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in Marbury v. Madison — the argument possessed contempora- 
neously a good deal of force, and would have doubdess possessed 
more if either Washington or JeflFerson had had a son.” 

Sanctioned by the examples of Washington, Jefferson, Madi- 
son, Monroe, and Jackson, the “no-third-term” tradition had be- 
come by the Civil War a generally accepted tenet of the American 
constitutional credo. Indeed, Jackson while President had called 
repeatedly for a constitutional amendment which should render 
the President directly elective for a single term of four or six years. 
Although his crusade failed of its immediate purpose, yet fol- 
lowing his retirement no other President was reelected till 1864 — 
the ban on third terms had become in effect one on second terms 
as well, a point which was strenuously urged by his party oppo- 
nents against Lincoln’s renomination that year.” 

The “no-third-term” taboo was first definitely challenged in 
1876, when a coterie of Republican politicians broached the idea 
of running President Grant again. The popular reaction was 
strongly adverse; and when four years later a similar movement 
was launched, Grant being now in retirement, its sponsors pro- 
fessed the greatest deference to the principle but contended that it 
applied only to a third consecutive term. 

Within more recent years the scope of the tradition became 
involved in uncertainty repeatedly, and this circumstance no 
doubt contributed to loosening its hold on the popular regard. 
The prestige of the tradition was never higher than when the first 
Roosevelt, following his election in 1904, construed it as covering 
the term which he was then completing in consequence of Mc- 
Kinley’s assassination and death in September 1901. “The wise 
custom,” said he, “which limits the President to two terms re- 
gards the substance and not the form.” “Under no circumstances 
will I be a candidate for or accept another nomination.” And, 
when later a strong “third-term” movement developed in his be- 
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half, he declared himself to be still of the same determination. All 
of which, nevertheless, did not hinder his running for President 
in 1912, and justifying himself for doing so by the argument that 
if at some time he had declined “a third cup of cofFee” nobody 
would suppose that he had meant never to take another cup. 
“I meant, of course,” said he, “a third consecutive term.” Nor, 
apparently, would Mr. Wilson have been averse, had health per- 
mitted, to seeking a third term in 1920,“ a course which would 
have been quite in harmony with his conception of the Presidency 
as the American equivalent of the British premiership."'® 

Roosevelt’s succession to McKinley was matched in August 
1922 by Coolidge’s succession to Harding; but there was the 
difference that the segment of term which remained to Mr. 
Coolidge was considerably less than that which had fallen to his 
predecessor. The question was thus sharply provoked, when is a 
President to be regarded as having had a “term” in the sense of 
the custom which condenons a third term for the same individ- 
ual ? Does a third “term” mean a third period of full four years, 
or a third time.f* This question Mr. Coolidge coyly side-stepped 
by not choosing “to run for President in 1928.” Whether he 
would choose to run at some other date was a question left open, 
as was also the question whether he might not l>e nm even in 
1928 without his choosing to. At least we have Mr. “Ike” 
Hoover’s word for it that those who indicated to Mr. Coolidge 
an opinion that his statement was really no obstacle to his being 
“drafted” in 1928 were generally invited to the White House 
again while those who took the other view were apt not to be."'^ 
That Mr. Coolidge, had he chosen to run, would have been re- 
Sected, seems altogether probable. 

Meantime, alongside the doctrine that a President shall have no 
more than two terms had arisen the inverse doctrine that he is en- 
titled to a renomination at the hands of his party. This, to be sure. 
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is less tile consequence of the taboo upon a third term than of the 
position of the President as party leader. If a President in power 
is a failure, then the party which is responsible for having put him 
there is a failure too, and for it to refuse him a nomination is to 
confess both failures. Nor is a President on completing his second 
term forbidden by the tradition to name his successor. Jefferson 
did this, so did Madison with Jefferson’s assistance, so did Jack- 
son, so did the first Roosevelt, and so might Woodrow Wilson 
have done in 1920 had he desired. 

Today the anti-third-term tradition qua tradition is no more, 
having succumbed to the late President’s successful defiance of it 
in 1940, which was repeated in 1944."'® But where tradition finally 
failed, partly on account of its vagueness, a more precisely formu- 
lated constitutional amendment may perhaps still rescue the gen- 
eral conception and establish it permanently. At any rate, some 
such calculation may be imputed to the authors of the congres- 
sional Resolution of March 24, 1947, the first section of which 
provides: 

“No person shall be elected to the oflSce of the President more than 
twice, and no person who has held the office of President, or acted as 
President, for more than two years of a term to which some other per- 
son was elected President shall be elected to the office of the President 
more than once. But this Article shall not apply to any person holding 
the office of President when this Article was proposed by the Congress, 
and shall not prevent any person who may be holding the office of 
President, or acting as President, during the term within which this 
. Article becomes operative from holding the office of President or acting 
as President during the remainder of such term.” 

To be effective the amendment must be ratified within seven 
years.'® 

What are the merits of this question ? To begin with, it is as- 
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serted that the apparent indifference of the people toward the 
tradition in 1940 and 1944 was not a passing opinion induced by 
temporary crisis but represented their matured judgment, and in 
this connection it is pointed out that of all the hundred or more 
proposals which have been brought forward in Congress within 
the last fifty years to limit the presidential term, not one has ever 
reached first base/^ Yet it is just possible that this outcome is to be 
explained not by popular indifierence toward the tradition, but 
by popular reliance on it — ^why amend the Constitution when 
custom had already done the job satisfactorily? Again, it is con- 
tended that eight years may be too short a time to permit a Presi- 
dent to establish a needed program. This, obviously, is but the 
“indispensable man” argument, to accept which, some one has 
wittily said, is next door to despairing of the country. Indeed, the 
logic of the argument is that not only should the indispensable 
man be renominated as long as he remains indispensable, but that 
no one should be nominated to oppose him ; in short, that when 
the “indispensable man” is in office, presidential elections should 
be abolished.'® Still, this reasoning cannot be conceded for all cir- 
cumstances, for it is also obvious that political talent is not at all 
times equally plentiful, nor necessarily most plentiful just when 
there is most need for it. On the other hand, the failure of a Presi- 
dent to develop talent capable of carrying on is certainly not an 
argument for continuing him in office; to make such provision 
is of the business of an executive, of its very essence. And an 
untried President may be better than a tired one ; a fresh approach 
better than a stale one. 

Again, it is argued that any such attempt to curtail popular 
judgment, to put it in leading strings, is “undemocratic” ; “a vote 
of lack of confidence in the people” ; and contrary to the underly- 
ing genius of American institutions, which, while it admits of the 
idea of putting restraints on the government, does not tolerate 
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the idea of putting restraints upon the people themselves/® 

But 'who, it may be asked in answer, are “the people” ? Does the 
expression designate an authority more ultimate than that where- 
by the Constimtion is amended ? If so, then the entire Constitu- 
tion curtails their judgment. If not, then ratification of the 
amendment by the prescribed process will represent the judg- 
ment of the people, and the argument against the proposed 
amendment turned against itself. In fact, of course, the Consti- 
tution already curtails the judgment of the people in the matter 
of the choice of President, who must be among other things “a 
natural-born citizen of the United States.” 

Finally, it is urged that the proposal was “politically moti- 
vated.” No doubt it was, and no doubt opposition to it is politi- 
cally motivated. Most things that reach us by the political route 
have a political coloration; that is the way we do things in this 
country — ^that is democracy. Standing by itself, therefore, this 
argument is without force. If, however, the political motive 
which stimulated the promoters of the proposal caused them to 
scamp the job, then the objection does have force, and to my mind 
this is exactly what happened. In their haste to register disap- 
proval of the late President for seeking a third and then a fourth 
term, these gentlemen neglected or ignored the really critical 
issue, which is whether a President should be permitted to suc- 
ceed himself at all. Inasmuch as the Presidency is a “killing job,” 
to which few men come until they have passed the peak of their 
physical vigor, few Presidents will be likely to seek a third term, 
and certainly not a fourth, remembering the penalty which Mr. 
Roosevelt paid for doing so. 

The chief objection to presidential reeligibility, to my mind, 
is just as valid against a second successive term as it would be 
against a third one. It consists in the fact that a President who is 
looking forward to reelection will evaluate all programs and 
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policies primarily for their probable eifect on his political for- 
tunes and will, in fact, be expected and required by his party to 
do so. In failing to discuss this, the really fundamental element 
of the question of presidential reeligibility under modern con- 
ditions, the authors of the proposed amendment are, in my 
opinion, self-convicted of frivolity." 

THE ELECTORAL COLLEGE — DANGEROUS BREAKDOWNS 

The so-called “Electoral College” — actually a congeries of 
“colleges” — is provided for in the Constitution in the following 
terms: 

“Each State shall appoint, in such manner as the legislature thereof 
may direct, a number of electors, equal to the whole number of Sena- 
tors and Representatives to which the State may be entitled in the 
Congress; but no Senator or Representative, or person holding an 
office of trust or profit under the United States, shall be appointed an 
elector.”"" 

The power to determine the manner in which the Electors 
from any state shall be chosen is thus delegated to the legisla- 
ture thereof for its exclusive determination, and the most diverse 
methods have been at various times resorted to. The history of 
practice in this matter is extensively reviewed in the Cotirt’s 
opinion in McPherson v. Blacl{er, decided in 1892." In summary, 
the Court says. Electors have been chosen 

“by the legislature itself on joint ballot; by the legislature through a 
concurrent vote of the two houses; by vote of the people for a general 
ticket; by vote of the people in districts; by choice partly by the people 
voting in districts and partly by the legislature; by choice by the legis- 
lature; by choice by the legislature from candidates voted for by the 
people in districts; and in other ways, as, notably, by North Carolina 
in 1792, and Tennessee in 1796 and 1800.”*® 
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Lot, it is true, seems not to have been resorted to so far, although 
this method of choosing Electors from Congress itself was actu- 
ally proposed in the Philadelphia Convention." ’ Nor has any state 
legislature as yet delegated to a President the right to cast the 
state’s vote for his successor. 

In the first three presidential elections choice by the legislature 
itself was the usual method. In die election of 1824, when the 
choice fell eventually to the House, Electors were chosen by pop- 
ular vote, either by districts or by general ticket in all but six states ; 
and from 1832 till the Civil War they were chosen by popular 
vote and by general ticket in all states except South Carolina, 
where the legislature still chose. Since the Civil War there have 
been but two departures from the general ticket system. In 1876 
in Colorado, which had been recently admitted into the Union, 
choice was by the legislature; and in 1892 Michigan, whose legis- 
lature was then in the hands of the Democrats, who however had 
no hope of retaining their hold on the state as an entirety in the 
approaching presidential election, choice was by districts, some of 
which went Democratic.*® There have also been cases in which 
individual Electors have, on account of personal popularity, been 
chosen by the minority party. 

It was the belief of the Framers of the Constitution that the 
Electors would exercise their individual judgments in the choice 
of a President, a belief which the universal understanding that 
Washington would be the first President, and probably for an 
indefinite number of terms, went to sustain. But the requirement 
that the Electors meet “in their respective states,” which reflected 
the poor condition of travel in those days, destroyed the possibil- 
ity of a deliberative body from tire outset; and with the first 
avowed appearance of party organizations on a national scale, in 
consequence of Washington’s announcement in 1796 that he 
would not stand for a third term, the Electors became promptly 
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transmuted into party dummies, a character they have retained 
ever since. Probably the last independent Elector was William 
Plumer, Sr., whose vote for John Quincy Adams in 1821 pre- 
vented Monroe’s unanimous reelection. It has been customary to 
explain this apparently eccentric conduct of the New Hampshire 
Elector as arising from his imwillingness to see Monroe honored 
as only the great Washington had ever been thus far. But Plumer 
himself asserted at the time that it was his desire to bring the 
younger Adams to the notice of the country, which he did to such 
good purpose that four years later Adams became Monroe’s suc- 
cessor.'’® 

A half century later occurred the disputed election of 1876, and 
James Russell Lowell, who had been chosen by the Republicans 
as an Elector from Massachusetts, was besought to save the coun- 
try from threatened civil war by casting his vote for Tilden. 
Lowell refused on the ground that he had been elected not as an 
individual but solely as a party representative. 

“I was nominated [said he] and elected by my fellow-citizens of the 
Republican party to give effect to dieir political wishes as expressed at 
the poUs, and not to express my own personal views. I am a delegate 
carrying a definite message, a trustee to carry out definite instructions; 
I am not a free agent to act upon my own volition; in accepting a place 
on the Republican ticket I accepted all its limitations and moral obliga- 
tions. . . . My individual sympathies and preferences are beside the 
matter; to refuse to comply with the mandate I received when I ac- 
cepted my party’s nomination would be treacherous, dishonorable, and 
immoral.”®^ 

Indeed, it was a former President’s considered opinion that “an 
Elector who failed to vote for the nominee of his party would be 
the object of execration, and in times of very high excitement 
might be the subject of a lynching.”*® Theoretically, to be sure, 
the Electors retain their constitutional discretion as against any 
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outside legal control. But what a totally hollow sham that is, 
is shown by the fact that in many of the states nowadays the 
names of the party choices for Elector do not appear on die ballot 
at all, and the voters vote only for their party.*® 

But, although composed of anonymous mammets, the inter- 
vention of the Electoral College in the choice of a President re- 
mains a matter of importance — at times, of decisive importance. 
Because of the state-wide ticket system, each state’s representation 
in the College is ordinarily a party unit; yet because of the inter- 
vention of the College the plurality by which it is chosen is, how- 
ever large or small, operative only within the state’s boundaries. 
The result is that the discrepancy between the size of a candidate’s 
vote in the Electoral College and that of his so-called “popular 
vote” is often enormous ; and particularly is this apt to be so when 
more than two considerable parties take the field. Thus in i860 
Lincoln and Hamlin received 180 of the 303 electoral votes, but 
only about two fifths of the total popular vote; and in 1912 Mr. 
Wilson, while receiving 435 of the 531 electoral votes, was the 
choice of but few more than six million of the sixteen milli on 
voters voting; and in both cases the discrepancy might conceiv- 
ably have been increased, for many thousands of the votes cast 
for Lincoln in i860 and for Wilson in 1912 were cast in states 
which went for their opponents, and so did not contribute to the 
choice of members of Ae Electoral College. Nor should it be 
overlooked that every state has two Electors who correspond to 
its representation in the Senate and so are assigned to it without 
reference to popular voting strength.®® 

The manner in which the Electors originally exercised their 
function is described in paragraph 3 of section i of Article II. 
The failure of the Electors, however, under this method to dis- 
tinguish their choice for Vice-President from that of President 
having produced a tie in the election of 1800 between Jefferson 
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and Burr, this part o£ the Constitution was presently superseded 
by Amendment XII, which reads as follows 

“The Electors shall meet in their respective States, and vote by ballot 
for President and Vice-President, one of whom at least shall not be an 
inhabitant of the same State with themselves; they shall name in their 
ballots the person voted for as President, and in distinct ballots the per- 
son voted for as Vice-President and they shall make distinct lists of all 
persons voted for as President, and of all persons voted for as Vice- 
President, and of the number of votes for each, which lists they shall 
sign and certify, and transmit sealed to the seat of the government of 
the United States, directed to the President of the Senate; the President 
of the Senate shall, in the presence of the Senate and House of Repre- 
sentatives, open all the certificates and the votes shall then be counted; 
the person having the greatest number of votes for President shall be 
the President, if such number be a majority of the whole number of 
Electors appointed; and if no person have such majority, then from the 
persons having the highest numbers not exceeding three on the list of 
those voted for as President, the House of Representatives shall choose 
immediately, by ballot, the President. But in choosing the President, 
the votes shall be taken by States, the representation from each State 
having one vote; a quorum for this purpose shall consist of a member 
or members from two-thirds of the States, and a majority of all the 
States shall be necessary to a choice. And if the House of Representa- 
tives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, 
then the Vice-President shall act as President, as in the case of the death 
or other constitutional disability of the President. 

“The person having the greatest number of votes as Vice-President 
shall be the Vice-President, if such number be a majority of the whole 
number of Electors appointed; and if no person have a majority, then, 
from the two highest numbers on the list the Senate shall choose the 
Vice-President; a quorum for the purpose shall consist of two-thirds of 
the whole number of Senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitutionally ineligible 



54 


PRESIDENT: OFFICE AND POWERS 


to the office of President shall be eligible to that of Vice-President of the 
United States.” 

But the Twelfth Amendment was itself far from settling all 
dangerous questions. Thus, who was to count the electoral vote; 
what powers did this function carry with it; and when was an 
Elector to be considered as definitely “appointed”? All these 
questions were involved in the famous Hayes-Tilden election dis- 
pute of 1876.^“ 

It was conceded by everybody that Mr. Hayes had 165 votes in 
the Electoral College and that Mr. Tilden had 184 votes, or one 
vote less than a majority of the College and so of the number 
necessary for a choice. The House at this time was in the control 
of the Democrats, the Senate of the Republicans. Although the 
latter set up the claim that the counting was to be done by the 
President of the Senate, that functionary discreetly declined to 
assume a power which none of his predecessors in office had 
ventured to assert. Custom at least had settled that the counting 
was to be done by the houses, and by the houses as separate enti- 
ties and not as composing one joint assembly.” Furthermore, 
imder the so-called “Twenty-second Joint Rule,” which had been 
followed in the counting of the electoral vote since 1864, the con- 
sent of both houses was necessary to count the vote of any state. 
That is to say, under this rule either house was in position to 
exclude the electoral vote of any state from being taken into ac- 
count in determining “the whole number of Electors appointed.” 
In the existing situation the rule was obviously favorable to the 
Democrats ; but, not having been reenacted by the houses in 1876, 
it was binding only by acquiescence, and the Republicans, al- 
though they were the original authors of the rule, naturally re- 
fused acquiescence. 

The really vital question in 1876, however, concerned the scope 
of the power of the houses in counting the vote in relation to 
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power of the states to appoint Electors. By one theory the two 
powers were exclusive and coterminous, and the function of the 
houses was the purely ministerial one of counting the votes of 
persons who were formally authenticated to them as Electors of 
a state by the state’s election officials. By the other theory the func- 
tion of the houses overlapped that of the state in some measure, 
and involved the right on their part to enter into the question 
whether the appointment of the Electors of a state was tainted 
with fraud or violence. Again we note a curious reversal of con- 
stitutional creeds in the respective attitudes of the two parties. 
Controlling as they did the election boards of the states involved, 
the Republicans were all for States Rights in this matter, while 
the Democrats took the diametrically opposed position. 

The dispute was eventually put in the way of settlement by 
what is undoubtedly the most extraordinary measure in Ameri- 
can legislative history. The two houses being hopelessly at logger- 
heads in the matter of counting the electoral vote, Congress, by an 
act approved by the President January 29, 1877, created an Elec- 
toral Commission, to which, in practical effect, it delegated the 
power of the houses, as well as power to determine what that 
power was.®* 

As constituted imder the act the Electoral Commission con- 
sisted of five members of the House chosen thereby; five Senators 
chosen by the Senate; and five Justices of the Supreme Court, four 
of whom were designated in the act itself by reference to their 
circuits, while the fifth was to be chosen by these four. The House 
contingent comprised, naturally, three Democrats and two Re- 
publicans; the Senate contingent comprised three Republicans 
and two Democrats; while the four Justices designated by the act 
were divided equally as to earlier party affiliations. The fifth Jus- 
tice would therefore presumably be the pivotal member of the 
commission; and it was originally supposed that this post would 
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be filled by Justice David Davis from Illinois, whose political 
record was sufEciently ambiguous to suggest a fair possibility of 
impartiality, or at least the appearance of it. Justice Davis, how- 
ever, “loved his ease” and was little disposed to assume so arduous 
a role. When, accordingly, the Democrats of the Illinois legisla- 
ture, with singular maladroitness from the point of view of party 
advantage, elected him to a seat in the Senate, he quickly re- 
signed his justiceship and took the proffered post. Thereupon, the 
judicial members turned to Justice Joseph P. Bradley of New 
Jersey as the remaining member of the Bench most likely to pur- 
sue an vinbiased course. In fact Bradley, a Republican, voted with 
his party throughout on all crucial issues before the commission, 
though this is not to say that partisan bias was the only considera- 
tion determining his decision. The line of reasoning which Jus- 
tice Bradley developed in his opinions was, save in one instance, 
consistently adhered to, and was furthermore supported by a 
practical consideration of the greatest weight. What the Demo- 
crats had wanted the houses, and now the commission, to do was 
to institute an inquiry into the circumstances surrounding the 
choice of Electors in Florida, South Carolina, and Louisiana. To 
have done so would have been to postpone any possibility of 
electing a President far beyond March 4. 

Bradley’s attitude on the crucial issue before the commission is 
given in the following passage from his opinion on the reception 
of the Louisiana vote as attested by the board of canvassers of 
that state: 

“I cannot bring my mind to believe that fraud and misconduct on 
the part of the State authorities, constituted for the very purpose of 
declaring the final will of the State, is a subject over which the two 
Houses of Congress have jurisdiction to institute an examination. The 
question is not whether frauds ought to be tolerated, or whether they 
ought not to be circumvented; but whether the Houses of Congress, 
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in exercising their power of counting the electoral votes, arc entrusted 
by the Constitution with authority to investigate them. . . . Evidently 
no such proceeding was in the minds of the framers of the Constitu- 
tion. The short and explicit directions there given, that the votes should 
first be produced before the Houses when met for that purpose, and 
that ‘the votes shall then be counted,’ is at variance with any such idea. 
An investigation beforehand is not authorized and was not contem- 
plated, and would be repugnant to the limited and special power given. 
What jurisdiction have the Houses on the subject until they have met 
under the Constitution, except to provide by law for facilitating the 
performance of their duties ? An investigation afterwards, such as the 
question raised might and frequently would lead to, would be utterly 
incompatible with the performance of the duty imposed.”^® 

In short, the houses, and hence the commission, were unauthor- 
ized to go behind the returns as authenticated by the state election 
officials. In a later paragraph Bradley added, nevertheless: 
“Whether the legislative power of the government might not, by 
law, make provision for an investigation into frauds and illegal- 
ities, I do not undertake to decide. It cannot be done, in my judg- 
ment, by any agency of the Federal Government without 
legislative regulation.”^® 

Thus were nineteen of the disputed electoral votes disposed of. 
The twentieth was that of an Oregon Elector. That the three 
Republican Electors of that state had received a majority of the 
votes cast was not questioned. But one of them, named Watts, 
had unfortunately at the time of his appointment held “an office 
of trust and profit under the United States,” to wit, that of post- 
master. Having resigned his postmastership, however, he had 
been promptly rechosen by the two remaining Republican Elec- 
tors under a provision of the Oregon law for the filling of “va- 
cancies” in the post of Elector. But had there been a vacancy ? The 
highest Democratic Elector, one Cronin, claimed not, his con- 
tention being that he was the third Elector. Furthermore, Cronin 
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had been able to convince the secretary of state and the governor 
of the correctness of his view, and they had issued him a certifi- 
cate of election. Notwithstanding their previous emphasis upon 
the sanctity of the election certificate, the Republican members of 
the commission rejected Cronin and recognized Watts. 

The act establishing the Electoral Commission contained a pro- 
viso reserving any right existing under the Constitution to ques- 
tion before the national courts the titles of the persons who should 
be declared elected President and Vice-President. Despite the 
intensity of feeling which the contest had produced no action of 
the sort was brought, although Justice Field expressed the hope 
that one would be.®’’ 

By the Act of February 3, 1887, passed to prevent a recurrence 
of the episode of 1876 but not until eleven years later, it is pro- 
vided that if a contest arises in any state over the appointment of 
any of its Electors, the state itself is authorized to determine such 
contest, provided it does so at least six days before the time for the 
meeting of the Electors; and all determinations of such contests 
made pursuant to state law shall be “conclusive, and shall govern 
the counting of the electoral votes as provided in the Constitu- 
tion” when duly certified to the houses by the executive of the 
state under the seal thereof. But if a state neglects to provide 
machinery for this purpose, in odier words, fails to comply with 
the act, then the electoral vote of such state is not to be received 
unless both houses of Congress are favorable.®* In short, the act 
adopts and gives statutory form to the principle which was fol- 
lowed by the Electoral Commission. 

Paragraph 4 of section i of Article II of the Constitution em- 
powers Congress to “determine the time of choosing the Electors 
and the day on which they shall give their votes, which day shall 
be the same throughout the United States.” Under the Act of 
March i, 1792, previously mentioned, the Electors are chosen on 
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the Tuesday following tlie first Monday in November of every 
fourth year; while by the Act of June 5, 1934, enacted to give ef- 
fect to the Twentieth Amendment, the Electors of each state meet 
and give their votes the first Monday after the second Wednesday 
in December following the November election, and the two 
houses meet to count the votes in the hall of the House of Repre- 
sentatives on the ensuing January 6 at one p.m/® 

Has Congress any further powers with respect to the choice 
and functioning of the presidential Electors ? On first considera- 
tion it might seem not, inasmuch as the Court has more than 
once characterized Electors as “state ofl&cers.” But, to begin with, 
the accuracy of this designation is open to serious challenge. 
Certainly the mode of choice does not determine the question — 
United States Senators were not state oflScers even when they 
were chosen by state legislatures. The office of Elector is created 
by the Constitution of the United States and the function which 
Electors perform is a national function. In the face, therefore, of 
the proposition that Electors are “state officers,” the Court held 
shortly after the Civil War that Congress had power to protect 
the right of all citizens who were entitled to vote to lend aid and 
support ‘ in any legal manner” to the election of any lawfully 
qualified person as a presidential Elector, and latterly it held 
that Congress may enact legislation calculated to protect the 
choice of President and Vice-President from corruption. “That 
a government,” the Court declared in the earlier of these cases, 

“whose essential character is republican, whose executive head and 
legislative body are both elective, whose most numerous and powerful 
branch of the legislature is elected by the people directly, has no power 
by appropriate laws to secure this election from the influence of vio- 
lence, of corruption, and of fraud, is a proposition so startling as to 
arrest attention and demand the gravest consideration. 

“If this government is anything more than a mere aggregation of 
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delegated agents of other States and governments, each of which is 
superior to the general government, it must have the power to pro- 
tect the elections on which its existence depends from violence and 
corruption. 

“If it has not this power it is left helpless before the two great namral 
and historical enemies of all republics, open violence and insidious 
corruption.” 

The Court then quoted with approval the following words from 
Chancellor Kent’s Commentaries: 

“The government of the United States was created by the free voice 
and joint will of the people of America for their common defence and 
general welfare. Its powers apply to those great interests which relate 
to this country in its national capacity, and which depend for their pro- 
tection on the consolidation of the Union. It is clothed with the prin- 
cipal attributes of political sovereignty, and it is justly deemed the 
guardian of our best rights, the source of our highest civil and political 
duties and the sure means of national greatness.” 

And the decision in Burroughs v. United States referred to 
above, is grounded on like doctrine. Indeed, it would seem that 
this reasoning should be given still wider application. Why, for 
instance, should not Congress, taking account of the fact that 
presidential Electors are today mere party dummies, turn its at- 
tention to the political activities which redly determine the choice 
of Presidents, and regulate such activities to the extent which it 
deems necessary for the purpose of keeping them open and above- 
board and free from corrupt manipulation 

Again, by virtue of its power to implement the Fifteenth 
Amendment, Congress has enacted penalties against persons 
who, under color of state authority, deprive any person on ac- 
count of race, color, or previous condition of servitude, of the 
right to vote for members of Congress or presidential Electors, a 
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right which under recent decisions includes the right to partici- 
pate in party primaries in states where no min ation to office is 
equivalent to election."” Also, during the recent war Congress laid 
claim in the Act of September i6, 1942, to the power “in time of 
war” to secure to every member of the armed services the right to 
vote for members of Congress and presidential Electors “notwith- 
standing any provision of State law relating to the registration of 
qualified voters,” or any poll-tax requirement under state law. By 
the Act of April i, 1944, however, these pretensions were substan- 
tially abandoned. The latter act established a United States War 
Ballot Commission which was directed to prepare “an adequate 
number of official Federal war ballots” whereby the servicemen 
would be enabled in certain contingencies to vote for members of 
Congress and presidential Electors; but the validity of such bal- 
lots was left to be determined by state election officials under state 
laws."^ 

The constitutional validity of the Act of September 16, 1942, 
was open to serious question, to say the least. Undoubtedly Con- 
gress has the right to pass legislation for the purpose of protecting 
the rights of servicemen. But the “right” in this case is one that 
springs in the first instance from state law, and is defined by it, 
subject only to the provisions of the Fifteenth and Nineteenth 
Amendments. Besides, there is nothing in the Constitution to 
prevent a state from adopting some other method of “appointing” 
presidential Electors than by popular vote, as by relegating the 
business once more to the state legislature. 

On no problem did the Convention of 1787 expend more time 
and effort than that of devising a suitable method of choosing a 
President. With no other feature of the Constitution did they ex- 
press greater satisfaction than on the method finally devised. It 
is, Hamilton declared in T heFedercdist, “the only part of the Con- 
stitution not condemned by its opponents.”"” Actually, no feature 
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of the Constitution has raised more difficulties in the past, or re- 
mains at this moment a graver menace to our domestic peace. 
Based on the theory that George Washington was going to live 
practically forever, the scheme has remained workable since his 
demise only in consequence of the rise of national parties, a 
development which the Convention did not foresee and would 
have deplored. And even with the national party organizations to 
supplement it the system was confronted with serious breakdown 
in 1800, 1824, i860, and 1876. The same sort of breakdown may 
easily occur again, with results that are unpredictable. Imagine 
the capture of a substantial electoral vote by a “third party”; 
either the Electoral College would be forced to choose a minor- 
ity President as in i860 and 1912, or the election would be thrown 
into the House, and Nevada would have equal voice with New 
York in the final choice of a President. One feature of this pre- 
posterous arrangement is mitigated by the Twentieth Amend- 
ment — a new House of Representatives would do the electing 
instead of one possibly under the control of a defeated party. But 
dais reform is only a short first step in the revision which must be 
effected sooner or later of this vital feature of our constitutional 
system. 

Serious consideration ought, therefore, be given a proposal 
which had the support of the late Senator Norris. By this plan, 
while the Electoral College would be abolished, each state would 
remain an electoral unit with the same relative strength as at 
present in the choice of a President, which, however, would be 
divided among the contesting parties in proportion to their 
popular vote in the state. Also, a plurality of electoral votes would 
elect. Thus, the danger would be obviated of the election ever 
being thrown into the House of Representatives, which is the 
outstanding peril of the present arrangement.**® 
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ANOTHER DANGER SPOT — PRESIDENTIAL DISABILITY 

Article II, section i, paragraph 6, of the Constitution reads as 
follows : 

“In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said 
office, the same shall devolve on the Vice President, and the Congress 
may by law provide for the case of removal, death, resignation, or 
inability, both of the President and Vice President, declaring what 
officer shall then act as President, and such officer shall act accordingly 
until the disability be removed or a President shall be elected.” 

Who is authorized to say whether a President is unable to dis- 
charge the powers and duties of his office ? When he is unable to 
do so, does the said office become vacant ? What is it to which the 
Vice-President succeeds when the President is disabled, or is re- 
moved, or has died — to the “powers and duties of the said office,” 
or to the office itself ? Or does he succeed to the former when the 
President is disabled, and to the latter when the President has 
vanished permanently from the scene.? And what is the elec- 
tion referred to in the last clause of the above provision — is it the 
next regular presidential election or a special election to be called 
by Congress.? Finally, suppose a vacancy were to exist in the 
Presidency for some reason not mentioned above, as it would if 
the Electoral College, and then the House and Senate, respective- 
ly, failed to elect either a President or Vice-President or if both 
President-elect and the Vice-President-elect died before their as- 
sumption of office — ^what provision does the Constitution make 
for such a situation .? 

Twice in the history of the country Presidents have been unable 
to discharge their official duties for extended periods. President 
Garfield was thus disabled from July 2, 1881, when he was shot 
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by Guiteau, till h.is death the following September 19; and Presi- 
dent Wilson was disabled for many weeks following his collapse 
September 26, 1919. 

Out of each of these episodes an extended discussion arose as 
to how such a situation was to be dealt with constitutionally. 
Apparently the most widely held view was that it was the duty 
of the Vice-President alone to decide the issue of “inability,” since 
if inability existed it was he who must act; but the case must be a 
clear one, otherwise the Vice-President would be a mere usurper 
and punishable as such. Another theory conceded that the initial 
responsibility lay with the Vice-President, but urged that his ac- 
tion must receive the ratification of Congress, as in effect it had in 
the case of both Tyler and Fillmore; and until such ratification 
was forthcoming a succeeding Vice-President was, it was con- 
tended, only “acting President de facto,” while following it he 
became “acting President de jure.” A third view put the initial 
responsibility on Congress to provide beforehand for the determi- 
nation, on the basis of evidence, of a President’s alleged “inability” 
by the Supreme Court, or the President’s own Cabinet, or by the 
houses of Congress themselves, acting by concurrent resolution. 
And of course there were variants of these views, some people 
that the Vice-President could be compelled by mandamus 
to take action, others that any action he took would be subject to 
judicial review, and yet others that Congress was entitled to de- 
fine “inability,” and so on.'*’^ 

In point of fact, in the case of neither Garfield nor Wilson did 
either Congress or the Vice-President act. In both cases alike the 
ofiScial powers and duties of the disabled President were left to be 
discharged in such manner and by such devices as his immediate 
family and personal entourage had a mind to contrive. To all 
intents and purposes it was they who determined the issue of 
disability, and determined it contrary to apparent fact.''® 
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All Vice-Presidents — ^seven of them — ^who have succeeded to 
the Presidency have done so in consequence of the death of the 
President, and this fact has made easy the establishment of the 
idea that they were entitled to succeed to the presidential office 
rather than merely to “the powers and duties of the said oflSce.” 
But the question still remains whether this result, sanctioned 
though it now is by repeated usage, is harmonious with the 
original intention of the Constitution; and also the more im- 
portant question practically, whether the usage established for 
the only kind of case that has hitherto arisen should be con- 
sidered as applying to all possible occasions of vice-presidential 
succession. 

The first instance of a Vice-President succeeding was that of 
Tyler to the elder Harrison, in 1841. Certain circumstances in 
connection with the event are worth recounting. Harrison died 
April 4 and two days later Tyler took the oath prescribed by the 
Constitution for the President, but only, as he explained at the 
time, for “greater caution,” his own conviction being that he was 
fully “qualified to perform the duties and exercise the powers and 
offices of President . . . without any other oath than that which 
he” had taken as Vice-President. In other words, it was clearly 
Tyler’s original belief that he was Vice-President acting as Presi- 
dent, and not President. But as was apt to be the case with Tyler, 
reflection enhanced his self-assurance and stiffened his attitude, 
and in the “inaugural address” which he published on April 5 
he boldly proclaimed that he had been called to “the high office 
of President of this Confederacy,” though by whom called he 
did not say. In other quarters, nevertheless, some doubt seems 
still to have liagered. For when, with the convening of Congress 
nearly two months later, the customary resolutions were intro- 
duced into the two houses to inform “the President” that they 
were in session, amendments were promptly offered to substitute 
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the term “Vice-President,” but were with equal promptitude 
voted down, that in the Senate by a vote of thirty-eight to eight/® 
And unquestionably it was malice pure and simple which a 
quarter of a century later would fain have seen Andrew Johnson 
impeached as “Vice President discharging the powers and duties 
of the office of President of the United States”; and the move was 
ineffectual, for the impeachment ultimately voted was of “An- 
drew Johnson, President of the United States.”^® Nor was the 
question again mooted outside of books till 1927, when a Republi- 
can advocate of a third term for Mr, Coolidge informed the latter 
that it would not be a third term, inasmuch as following Mr. 
Hardmg’s death he had been only “acting President.”^' 

But is the outcome of usage regarding this matter harmonious 
with the original intention of the Constitution? In his Usages of 
the American Constitution, Mr. Henry W. Horwill asserts con- 
fidently that it is not, but his argument is not altogether persua- 
sive.®* The constitutional provision on which Mr, Horwill most 
relies is the provision quoted above, in which, he contends, “the 
powers and duties of the said office” is “grammatically” the ante- 
cedent of “the same.” To the contrary, as it seems to me, the re- 
quirements of grammar are better met by making “the office” the 
antecedent, this alone being mentioned in the opening clause of 
the paragraph. Also, we may note the care which the Twelfth 
Amendment manifests to require the same qualifications for the 
Vice-Presidency as for the Presidency, although the original Con- 
stitution did not. That the Vice-President succeeds permanently 
when the President dies, resigns, or is removed is not disputed; 
and this being so, he may well be held to succeed to the office of 
' President, for what is the difference between an “office” and “the 
powers and duties” thereof when to the latter is joined a guaran- 
teed tenure ? What is more, when the Vice-President succeeds he 
also succeeds, by uncontroverted practice, to the salary of “the 
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President” — a circumstance which President Coolidge regarded 
with obvious approval.^ 

On one point, nevertheless, Mr. Horwill’s argument is conclu- 
sive. The existing precedents do not, and should not, apply hi the 
case of a temporary disability of the President; and this also seems 
to be the theory of Amendment XX.®'' 

If the President leaves the country, does his absence disable him 
from exercising the powers and duties of his office ? The question 
was raised by critics of President Wilson when he went abroad 
following the war with Germany. President Washington, the 
critics pointed out, had refused even to enter Rhode Island until 
that stiff-necked little commonwealth had joined the Union ; and 
while President Taft had visited the Canal Zone in 1910, being 
absent from November 9 to November 23, he had been scrupu- 
lous to travel on an American war vessel and to remain on soil 
subject to American jurisdiction. But then. President Wilson 
also traveled on a government vessel; and if such technicalities 
avail it would seem that wherever an American President treads 
is for the moment American soil.®® 

Even more extreme was the implication of a resolution adopted 
by the Democratic House of Representatives in 1876 that the 
President must perform his official acts at the “seat of government 
established by law.” President Grant, who was the target of the 
resolution, had the satisfaction of demonstrating to his Demo- 
cratic critics that of all Presidents Thomas Jefferson was tlie one 
who had been most persistently absent from the Capitol, his 
record of absenteeism being 796 days, or more than one fourth of 
his eight years in office;®® and any significance that the issue thus 
raised may have had in the past has been pretty well eliminated 
by modern ease and speed of travel. 

In enforcement of its power to provide for the lack of “both a 
President and a Vice-President,” Congress has passed three “Presi- 
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dential Succession Acts” so-called. The Act of 1792 provided for 
the succession first of the President pro tempore of the Senate and 
then of the Speaker, who however were to hold office only until 
a new President could be chosen for another four years. The act 
thus violated the principle of the separation of powers by in- 
vesting an officer of the national legislature in his quality as such 
with the full executive power; while by the provisions which it 
made for an intermediate election for a full term it set at naught 
the synchrony evidently demanded by the Constitution in the 
choice of President with that of a new House of Representatives 
and one third of the Senate. Furthermore, it failed to deal with 
the possibility of there being no President pro tempore or Speaker, 
which would be the case if the Congress in office had not yet or- 
ganized; and it boldly flouted the probability that neither the 
Speaker nor the President pro tempore is an “officer” in the sense 
of this paragraph of the Constitution.^^ 

The Act of January 19, 1886, recently repealed,®* provided for 
the succession of members of the Cabinet in the order of the 
establishment of their respective offices, provided the incumbent 
possessed the constitutional qualifications for the Presidency. On 
the plausible theory that the officer “acted as President” by virtue 
of his post in the Cabinet, he continued in the latter — a member of 
his own Cabinet. The statute also required that if Congress was 
not already in session when such a contingency arose or was not 
scheduled to meet within twenty days, it should be convened in 
extraordinary session; but it made no reference, as had the earlier 
act, to the possibility of a special, intermediate election. 

Recent consideration of the subject by Congress dates from 
President Roosevelt s death, April 12, i945" few days later Mr. 
James A. Farley attacked as ‘‘undemocratic” the power vested by 
the Act of 1886 in a Vice-President, once he has succeeded to the 
Presidency, to name his own successor. The criticism was widely 
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echoed by the press, and this, together with the wish to be able to 
effect certain Cabinet changes without being embarrassed by the 
“succession” question, caused President Truman to send to Con- 
gress, June 19, a message urging a new Presidential Succession 
Act. The President based his demand on the contention that in a 
democracy the President should not have the power to appoint 
his successor if the oflEce could be filled by an elective officer; and 
of all elective officers, he argued, “the Speaker is the official in the 
federal government whose election next to that of the President 
and Vice President can be most accurately said to stem from the 
people themselves.” But if a Speaker was lacking, then the Presi- 
dent suggested that the President pro tempore of the Senate be 
put next in the line of succession, and after him the Cabinet offi- 
cers, as under the Act of 1886. Finally, however, an election ought 
to be held as soon as possible “to fill out the unexpired term.”^* 
For a time popular interest continued keen, and numerous pro- 
posals were forthcoming both from members of Congress and 
from outsiders, some of them highly original.*® But when Mr. 
Byrnes, who as head of OWMR (Office of War Mobilization and 
Reconversion) had served acceptably as a sort of assistant Presi- 
dent, became Secretary of State, interest fell off rapidly, and re- 
mained at a low ebb until after the November 1946 election. With 
it certain that the House of Representatives in the Eightieth Con- 
gress would be Republican, members of that body challenged the 
President to stand by his proposal, which Idur. Truman sportingly 
declared that he was prepared to do.®^ 

The consequence is that Congress has recently enacted a meas- 
ure which embodies all of Mr. Truman’s proposals except the one 
for an interim election, and adds two improvements. The first is 
that it provides for vacancies by reason not only “of death, resig- 
nation, removal from office, inability,” but also by reason of “fail- 
ure to qualify,” an addition which is meant to implement Amend- 
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ment XX. In the second place it provides that whoever succeeds to 
“act as President” under the act must straightway resign the post 
by virtue of which he succeeded, and if it is the Speaker he must 
also resign “as Representative in Congress.”®'’ 

The argument for the measure, aside from its relation to 
Amendment XX, was not impressive. The Speaker may “stem 
from the people” but it is only from the people of one out of four 
hundred and thirty-five congressional districts. And when we put 
the names of the men who have filled the Speaker’s office in the 
past alongside those who have filled the office of Secretary of 
State, the comparison is decidedly to the advantage of the latter. 
As Professor Rankin has put the matter, “As a whole the Secre- 
taries of State have, diroughout our history, been more nearly of 
the calibre that Americans desire for a President than have 
Speakers of the House.” Nor is this surprising, for the latter is 
usually a man who represents a “sure district— which is less likely 
than a close district to produce a superior man.” On the other 
hand, it has happened more than once since the days of Monroe 
and John Quincy Adams that Secretaries of State have cast their 
official superiors somewhat in the shade. 

'What Congress might and should have done in this matter 
is fairly clear. For cases of vacancy occurring in the second half 
of a presidential term the Act of 1886 was quite sufficient and 
easily workable. For cases of vacancy occurring in the first half 
of die term Congress ought to provide for a regular presidential 
election at the time of the mid-term congressional election. Such 
a measure would not only preserve intact the assumption of the 
Constimtion that the terms of a new President, a new House of 
Representatives, and one third of the Senate shall start together j 
it would at the same time reduce to its proper dimensions the 
question what “officer shall act as President” when both Presi- 
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dent and Vice-President are lacking, and that such a measure 
would be constitutional seems to be evident, there being no 
restriction upon the power of Congress to set the date of a presi- 
dential election other than that such date shall be the same 
“throughout the United States”; but, of course. Congress cannot 
shorten the presidential term, which is definitely stipulated to 
be “four years.” 

It is the purpose also of the Twentieth Amendment to prevent 
certain types of vacancy arising in the presidential office. The 
relevant provisions are the following: 

Section III 

“If, at the time fixed for the beginning of the term of the President, 
the President elect shall have died, the Vice-President elect shall be- 
come President. If a President shall not have been chosen before the 
time fixed for the beginning of his term, or if the President elect shall 
have failed to qualify, then the Vice-President elect shall act as Presi- 
dent until a President shall have qualified; and the Congress may by 
law provide for the case wherein neither a President elect nor a Vice- 
President elect shall have qualified, declaring who shall then act as Pres- 
ident or the manner in which one who is to act shall be selected, and 
such person shall act accordingly until a President or Vice-President 
shall have qualified.” 

Section IV 

“The Congress may by law provide for the case of the death of any 
of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, 
and for the case of the death of any of the persons from whom the 
Senate may choose a Vice-President whenever the right of choice shall 
have devolved upon them.” 

Without supplementary legislation by Congress these provi- 
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sions were only partially efficacious for their purpose, but the new 
Succession Act fills the gaps. This much, at any rate, is to be said 
for 

OATH OF office; COMPENSATION; THE VICE-PRESIDENT 

Paragraph 8 of section i of Article II of the Constitution reads: 

“Before he enter on the execution of his office he shall take the fol- 
lowing oath or affirmation: 

“ ‘I do solemnly swear (or affirm) that I will faithfully execute the 
office of President of the United States, and will, to the best of my abil- 
ity, preserve, protect, and defend the Constitution of the United States.’ ” 

Is the President already in office when he takes the above oath, 
or is taking it a necessary step in his assumption of office ? The 
former would seem to be the correct theory. It is “the President” 
who is required to take the oath; the Act of March i, 1792, re- 
ferred to on an earlier page, assumed that President Washington 
became President on March 4, 1789, although he did not take the 
oath till the following April 30; and in the parallel case of the 
coronation oath, the royal succession is not dependent on the heir’s 
taking it. The ceremony is, in fact, sometimes deferred for years.* 
In short, the President’s first official duty is to take the above pre- 
scribed oath, and his refusal to do so would be a violation of the 
Constitution. 

The question whether the oath confers upon the President 
powers which he would not otherwise possess, especially in con- 
nection with interpreting the Constitution, is dealt with in the 
following section. 

Paragraph 7 of section i of Article II reads as follows: 

“The President shall, at stated times, receive for his services a com- 
pensation, which shall neither be increased nor diminished during the 
period for which he shall have been elected, and he sball not receive 
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within that period any other emolument from the United States or any 
of them.”®® 

A decision of the Supreme Court, rendered in 1920, held that 
the salary of a judge of the United States would be “diminished” 
contrary to Article III, section i, by the application to it of a gen- 
eral income tax which was levied after the judge took office; and 
a later case held the same as to an income tax which was in force 
when he took office.*®^ Clearly, the same rule would apply to the 
President’s salary; and furthermore, since this may not be “in- 
creased” during his term, and he may receive no “other emolu- 
ment from the United States,” a general income tax in force when 
he took office would have to be maintained at the same rate 
during such term, and not only as to his salary but also as to his 
income from private sources, even though repealed as to every- 
body else’s income! Awareness of these absurdities was probably 
one of the reasons why the Court recently overruled the second 
of the decisions referred to and laid the ax to the roots of the 
other.®® 

A further word or two should be added regarding the Vice- 
President.®’ In the first Senate a debate sprang up over how the 
President should be addressed. “His High Mightiness” was one 
proposal, “His Excellency” another. Thereupon, the further ques- 
tion arose of how the Vice-President should be addressed, and 
some one suggested “His Superfluous Excellency.” From diat 
date to this the Vice-Presidency has been a theme for disparage- 
ment even by its incumbents. “My country,” wrote the first Vice- 
President to his wife, “has in its wisdom contrived for me the 
most insignificant office that ever the invention of man contrived 
or his imagination conceived”;” and a century and a quarter later 
Vice-President Marshall compared his official condition to that of 
“a man in a cataleptic fit. He is conscious of aU that goes on but 
has no part in it.” 



74 PRESIDENT: OFFICE AND POWERS 

Actually the first Vice-President played no inconsiderable role. 
As president of the Senate he exerted a control over its proceed- 
ings which its later rules were to naake impossible. He also had 
occasion to exercise his constitutional prerogative of giving the 
casting vote to break a tie no less than twenty times — a record 
which no successor has approached. President Washington, too, 
frequently consulted with him, as he did with the Chief Justice 
and many others in the interval before the definite appearance of 
the Cabinet. Besides, prior to the Twelfth Amendment, the Vice- 
President was in a sense — a fact not overlooked by Adams — “the 
constitutional equal of the President,” having been voted for by 
the Electors, not for “Vice-President,” but for “President.”’’" He 
was, in other words, the second political figure in the country, 
and due as such to succeed the existing incumbent of the Presi- 
dency, as in fact the first two Vice-Presidents did. 

Following the retirement of Washington, however, the oflSce 
received a succession of blows. President and Vice-President were 
now of opposed parties, with the result that official intimacy 
ceased. Then came the Twelfth Amendment, and along with it 
the practice of the Virginia School of Presidents” of making 
their Secretaries of State their successors-designate. Thereafter 
the Vice-Presidency was ordinarily a somewhat secondary pawn 
in the game of choosing a President. Lastly, Calhoun, who had 
aimed for higher things, had his revenge on the office by his 
famous ruling in 1826 that as presiding officer of the Senate he 
was not entided to call a Senator to order— those proud ambas- 
sadors of the Sovereign States— thereby pointiug senatorial pro- 
cedure toward its present individualism. 

The inherent feebleness of the office was never better exempli- 
fied than in die negligible role which it played in 1881 and again in 
1919. Yet this is not without its element of compensation; at least 
we have never seen the country plunged into civil war by a schem- 
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ing Vice-President; and latterly the o£&ce has shown some signs 
of revival — ^not dangerous, yet promising. The succession of the 
first Roosevelt and of Coolidge, occurring as they did within a 
few years of each other, conveyed a warning of the potentialities 
of the office which has not gone altogether unheeded by the party 
Warwicks. At the same time Presidents have also given thought 
to making the Vice-Presidency an instrument of presidential 
leadership, though thus far with varying success. Mr. Coolidge 
by Mr. Harding’s invitation sat in the latter’s Cabinet, but could 
not persuade Mr. Dawes to follow suit. Mr. Garner sat in Mr. 
Roosevelt’s Cabinet, not always to the entire satisfaction of either, 
it may be suspected. Perhaps Gouverneur Morris had the right of 
the matter in the Philadelphia Convention. Objecting to the pro- 
posal to make the Vice-President president of the Senate, Elbridge 
Gerry had said: “We might as well put the President himself at 
the head of the Legislature. The close intimacy that must subsist 
between the President and the Vice President makes it absolutely 
improper,” to which Morris retorted: “Tlie Vice President then 
will be the first heir apparent that ever loved his father!”’"'* 

THE OATH again; JOHNSOn’s IMPEACHMENT 

We return to the President’s oath to “preserve, protect and 
defend the Constitution” “to the best of my [his] ability.” Two 
questions arise: (i) Does the oath add anything to the President’s 
powers ? ( 2 ) Does it add anything to his reading of these powers ? 

Logically, there is obvious difficulty in claiming for the Presi- 
dent powers which the Constitution otherwise withholds from 
him simply on the score of his obligation to protect and preserve 
it. Nor does history prior to the establishment of the Constitution 
aid the case for treating the oath as an independent source of 
power. The Philadelphia Convention in elaborating the oath 
drew upon the constitutions of Pennsylvania, Georgia, and South 
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Carolina in which the oaths required of the governors of these 
states were certainly not regarded as augmenting their powers. 
Nor was a word spoken in the Convention, or afterwards while 
ratification of the Constitution was pending, so far as I have dis- 
covered, which lends any countenance to the idea that the oath 
would increase presidential powers. And even more clearly, if 
possible, does the coronation oath of die English King, from 
which the President’s oath is lineally descended, refuse to lend 
itself to any such interpretation. By it the King swore to “confirm 
to the people of England the laws and customs granted to them 
by the ancient kings of England,” and to “hold and keep the 
righteous customs which the community” of the realm should 
have chosen and to “defend and strengthen the same.”” Its pur- 
pose, definitely, was to put the King’s conscience in bonds to 
the law. 

The notion that the President’s oath adds indeterminate cubits 
to his constitutional stature is a phase of the Jacksonian concep- 
tion of the powers of the office as autonomous, and the locus clas- 
sicus of the idea is Jackson’s Bank Veto Message of July lo, 1832.” 
Jackson’s primary intention was to assert his right to veto, on the 
ground that it was unconstitutional, a measure which by e-yi stin g 
decisions of the Court was clearly constitutional; but he used 
language, or Taney— the real author of the message — used lan- 
guage which was construable as claiming for the President the 
right to refuse to enforce both statutes and judicial decisions on 
his own independent finding that they were not warranted by the 
Constitution. Many years later Taney, now Chief Justice, in a 
letter to Van Buren, vigorously repudiated this reading of the 
message. “General Jackson,” said he, “never expressed a doubt as 
to the duty and obligation upon him in his executive character to 
carry into execution any act of Congress regularly passed, what- 
ever his own opinion might be of the constitutional question.”” 
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The legend that Jackson declared of the Supreme Court’s deci- 
sion in Worcester v. Georgia, “Well, John Marshall has made 
his decision, now let him enforce it!” may be only legend/® 

The outstanding precedent, however, for treating the oath as a 
source of power is not of Jacksonian but — ^ironically enough — of 
Whig provenience. I mean Lincoln’s invocation of it in his mes- 
sage of July 4, i86i, in partial defense of his suspension of the writ 
of habeas corpus without obtaining congressional authorization, 
“Are all the laws but one” he inquired, “to go unexecuted, and 
the Government itself go to pieces lest that one be violated ? Even 
in such a case, would not the ofiScial oath be broken if the Govern- 
ment should be overthrown when it was believed that disregard- 
ing the single law would tend to preserve it?”" He straightway 
added, it is true, that he did not believe the question he had put 
“was presented” or that “any law was violated”; but if anything 
can be certain it is that by previously established tests of constitu- 
tionality the law was violated, and not alone with respect to the 
suspension of habeas corpus. Furthermore, Lincoln’s apology is 
i mm ensely weakened by his failure to summon Congress long 
prior to this date, for it is this which made necessary most of the 
acts that the apology was intended to justify. Nor can there be any 
doubt that in proceeding as he did Lincoln permanently recruited 
power for the President — ^recruited it, that is, from the presiden- 
tial oath. 

The question raised by Jackson in 1832 — perhaps inadvertently 
— ^was brought forward deliberately, albeit with some caution, by 
Johnson’s counsel in his impeachment trial in 1868. The main 
charge against Johnson was that in removing Stanton from oflSce 
as Secretary of War he had deliberately violated the Tenure of 
Office Act of 1867. Conceding for the sake of argument that the 
act had been violated, Evarts contended for Johnson that the lat- 
ter’s course was justifiable as a bona fide attempt to bring before 
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the Supreme Court the question whether the act did not uncon- 
stitutionally invade the powers of his oflEce; and he pointed out 
that in no other way and by no other person could this question 
have been submitted to judicial determination/® Another of the 
President’s counsel, Groesbeck, seems indeed to have gone even 
further. “Shall he [the President],” Groesbeck queried, “execute 
all laws and answered : 

“No. If a law be declared by the Supreme Court unconstitutional he 
should not execute it. If the law be upon its very face in flat contradic- 
tion to plain express provisions of the Constitution, as if a law should 
forbid the President to grant a pardon in any case, or if a law should de- 
clare that he should not be Commander-in-chief, or if a law should 
declare that he should take no part in the making of a treaty, I say the 
President, without going to the Supreme Court of the United States, 
maintaining the integrity of his department, which for the time being 
is intrusted to him, is bound to execute no such legislation; and he is 
cowardly and untrue to the responsibilities of his position if he should 
execute it.”” 

The position of Johnson’s impeachers was stated by one of them 
in the following uncompromising terms : 

“If a law be in fact unconstitutional it may be repealed by Congress, 
or it may, possibly, when a case duly arises, be annulled in its unconsti- 
tutional features by the Supreme Court of the United States. The repeal 
of the law is a legislative act; the declaration by the court that it is un- 
constitutional is a judicial act; but the power to repeal, or to annul, or 
to set aside a law of the United States, is in no aspect of the case an 
executive power. It is made the duty of the Executive to take care that 
the laws be faithfully executed— -an injunction wholly inconsistent with 
the theory that it is in the power of the Executive to repeal, or annul, 
or dispense with the laws of the land. To the President in the perform- 
ance of his executive duties all laws are alike. He can enter into no 
inquiry as to their expediency or constitutionality. All laws are pre- 
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sumed to be constitutional, and whether in fact constitutional or not, 
it is the duty of the Executive so to regard them while they have the 
form of law.”®° 

And another of the impeachers answered Groesbeck thus : “It is 
not a supposable contingency that two-thirds of both houses of 
Congress will flatly violate their oaths in a clear case.”®' That is, 
it is not “a supposable contingency” that the President should be 
more conscientious than two thirds of both houses. The argument 
from the “clear case” did not apply. 

The outcome of Johnson’s trial, his acquittal by a single vote — 
not to mention the political maneuvers which account for rhis 
outcome — ^make the episode of slight value as a precedent. But 
viewing the question from the angle of the actual record of prac- 
tice under the Constitution, it seems clear that the impeachers 
had the better of the argument for all but the most urgent situa- 
tions. No one doubts that the President possesses prerogatives 
which Congress may not constitutionally invade ; but neither does 
any one doubt that he is under obligation to “take care that the 
laws be faithfully executed.” And, he was endowed by the Con- 
stitution with a qualified veto upon acts of Congress with the idea 
among others in mind that he might thus protect his prerogatives 
from legislative curtailment. But this power being exercised, this 
power of self-defense is at an end ; and once a statute has been duly 
enacted, whether over his protest or with his approval, he must 
promote its enforcement by all the powers which are constitu- 
tionally at his disposal unless and until enforcement is prevented 
by regular judicial process. And his oath, far from diminishing 
this obligation, on the contrary reenforces it.®* These conclusions 
apply, however, only to his executive capacity; in his legisla- 
tive capacity the President stands in all respects on a constitutional 
level with Congress.®^ 
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While the foregoing pages hardly require summarization, it 
may be appropriate to recur to one or two matters of topical in- 
terest and importance. The Framers devised the Electoral College 
with the intention of rendering the President indefinitely reeli- 
gible. Conversely, they assumed that the College would prove 
workable because they believed the President would be in- 
definitely reHigible, and that when one retired the incumbent 
Vice-President would usually succeed him. Granted these as- 
sumptions, and the adoption of the Electoral College becomes 
xmderstandable. However, the Jeffersonian ban on indefinite 
reeligibility must soon have put matters in a different light, had 
not Jefferson been able to offset his work of destruction with 
one of construction; I mean his creation of a national party. For 
a quarter of a century following his election a single political 
party dominated the country and hence the College, and by so 
doing kept the latter workable. Nor, thanks to the rise of the 
Jacksonian Democracy, did the breakdown which occurred in 
1825 long continue. 

The verdict of actual practice is that the Electoral College pro- 
vides a feasible method of choosing a President so long as there is 
a continuously dominant party in the coimtry, as was the case 
from 1801 to 1825, and again with two interruptions from 1829 
to 1861, and again from 1861 to 1873. Moreover, it remains a more 
or less feasible method in the presence of two fairly equal, alter- 
nating parties, despite the fact that the majority party in the 
College may be the minority party at the polls — even overwhelm- 
ingly so. But should a strong third party ever spring up the scheme 
would be confronted with the dangerous possibility of entire 
collapse. Although just such a danger has impended several times 
already, the lesson of the situation has been obscured each tim<» 
by a fortuitously fortunate denouement. But we should not con- 
tinue to rely solely on the intervention of that Providence which 
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is said to have fools and the American people in its special care. 
Hence serious attention ought to be given the proposed constitu- 
tional amendment, sponsored by the late Senator Norris, to which 
reference was made early in this chapter. Nor should another case 
of presidential disability be permitted to occur without some pro- 
cedure for handling such situations having been enacted. In a 
word, Congress should wake up to its responsibiHty for keeping 
the Constitution a workable instrument of government. Un- 
fortunately, its recent exploits having that apparent end in view 
are not highly encouraging as to its capacity for such work. 

Finally, as to the presidential oath, it is still “a bridle” and not 
“a spur,” but the impeaching power holds the reins of that bridle 
very loosely. 


] 



CHAPTER III 


ADMINISTRATIVE CHIEF 

I OGICALLYj in some measure chronologically, the Presi- 
^ dent’s first duty is to constitute an “administration,” that is to 
say, a more or less integrated body of oflEcials whose chief duty is 
the enforcement of the acts of Congress. The President’s own 
duty in connection with the enforcement of the laws is phrased by 
the Constitution as follows: “He shall take care that the laws be 
faithfully executed.” What precisely is the scope of the -power 
which this duty implies ? The Constitution is ambiguous regard- 
ing this most interesting matter. The opening clause of Article II 
carries the implication that the sum total of executive power 
which is known to or recognized by the Constitution belongs to 
the President. The clause just quoted suggests, on the contrary, 
that there is, or can be, in connection with the enforcement of the 
laws, an executive power which does not belong to the President, 
although he must supervise it. 

What, then, is the scope of the President’s supervisory powers 
over his “subordinates,” and is it subject to any extent to deter- 
mination by Congress .? And what is the scope of the President’s 
power to appoint to o£Ece; and of his power to remove there- 
from? Obviously, all these questions are more or less related; and 
particularly is the question of the scope of the President’s removal 
power closely connected with that of the scope of his supervisory 
power— ’Whom the President may remove he may dominate. 

It is the purpose of the first three sections of this chapter to deal 
with the above questions in relation to the upper levels of federal 
administrative personnel, those whose members are clothed with 
discretionary powers. Then will follow a section devoted to 
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consideration of Executive Order 9835, which in dealing with the 
problem of disloyalty in the civil service represents the projection 
of presidential disciplinary power into all levels of the service. A 
final section will treat of the kindred powers of the President to 
stop the mouths of his subordinates even when one of the other 
branches is trying to force them to talk. 

“office” and appointment thereto 

It was formerly, and within limits is still, an element of the 
royal prerogative in England to create offices as well as to appoint 
to them.* At the outset, in fact, the two things were indistinguish- 
able. Etymologically, an “office” is an o-fficium, a duty; and an 
“officer” was simply one whom the King had charged with a 
duty. In the course of time certain frequently recurrent and 
naturally coherent duties came to be assigned more or less per- 
manently, and hence emerged the concept of “office” as an 
institution distinct from the person holding it and capable of 
persisting beyond his incumbency. 

The Constitution, however, by the “necessary and proper” 
clause assigns the power to create offices to Congress, while it 
deals with the appointing power in the following words of 
Article II, section a, paragraph 2: 

“And he [the President] shall nominate, and by and with the advice 
and consent of the Senate shall appoint ambassadors, other public 
ministers and consuls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments are not herein other- 
wise provided for and which shall be established by law; but the Con- 
gress may by law vest the appointment of such inferior officers as they 
think proper in the President alone, in the courts of law, or in the heads 
of departments.” 

An. appointment is, therefore, ordinarily to an existing office, 
and one which owes its existence to an act of Congress.® The con- 
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tention has, nevertheless, been advanced at times that certain of- 
fices are the creation of the Constitution itself. This is obviously so 
as to the two great elective oflSces of President and Vice-President. 
How, then, is it as regards membership on the Supreme Court, 
which is an appointive office ? The Court has voiced the theory 
more than once that it derives its existence directly from the 
Constitution,^ an idea which logically implies that membership 
on it arises from the same source, it being rather difficult to 
imagine a court without members. The size of the Court would 
then be for the appointing power — the President acting with the 
advice and consent of the Senate — to determine, although in point 
of fact Congress has always done this. On the other hand, until 
1855 Congress left it entirely with the President, subject to the 
advice and consent of the Senate, to appoint such “public minis- 
ters and consuls” as in his judgment the national interests re- 
quired, the theory being, as stated by Attorney General Cushing, 
that the designations of such officers were “derived from the law 
of nations and the authority to appoint from the Constitution.’”* 

Furthermore, beginning with Washington, Presidents have, 
practically at discretion, despatched “secret” agents on diplomatic 
or semi-diplomatic missions without no mina ting them to the 
Senate;* while at other times they have, with or without the con- 
sent of the Senate, designated members of that body or of the 
House to represent the United States on international commis- 
sions and at diplomatic conferences; and this in face of Article I, 
section 6, paragraph 2, of the Constitution, which reads: 

“No Senator or Representative shall, during the time for which he 
was elected, be appointed to any civil oiEEce under the authority of the 
United States, which shall have been created, or the emoluments 
whereof shall have been increased, during such time; and no person 
holding any office under the United States shall be a member of either 
house during his continuance in office.” 
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How are the above mentioned practices, which have long since 
become established usage under the Constitution, to be reconciled 
with these provisions ? Only on the theory, apparently, that such 
diplomatic assignments are not “offices” in the sense of the Con- 
stitution, being summoned into existence only for specific, tem- 
porary purposes and carrying with them, in the case of Senators 
and Representatives, no extra compensation, whereas the con- 
stitutional term connotes “tenure, duration, emolument and 
duties.”® 

And a like explanation is probably available to vindicate a 
practice, first resorted to on any scale by President Theodore 
Roosevelt, of constituting “volunteer unpaid commissions” for 
the purpose of investigating certain factual situations and report- 
ing their findings to the President.^ Eventually Mr. Roosevelt’s 
enthusiasm for this method of informing himself concerning 
“the state of the nation” came to be denounced in Congress as 
“unconstitutional,” and an amendment to the Sundry Civil Act 
of 1909 undertook to forbid the practice.® Mr. Roosevelt signed 
the measure but proclaimed his intention of ignoring the restric- 
tion. “Congress,” he argued, “cannot prevent the President from 
seeking advice,” nor disinterested men from giving their service 
to the people,® and that this view of the subject had won out by 
the time of Mr. Hoover appears from the fact that as President he 
appointed literally dozens of fact-finding commissions, most of 
them without statutory basis.*® 

Finally, Congress has on a few occasions endowed the Presi- 
dent with its own power to establish offices and has merged there- 
with the full power to appoint to such offices, that is, without 
consulting the Senate. Thus Title II of the National Recovery 
Act of June 16, 1933, authorized President Roosevelt to create the 
post of Federal Administrator of Public Works and to “establish 
such agencies ... to appoint, without regard to the civil service 
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laws, such officers and employees, and to utilize such Federal 
officers and employees ... as he may find necessary” ; and a similar 
provision occurred earlier in the Lever Food and Fuel Control 
Act, passed early in World War I.“ President Wilson’s creation 
during World War I of the War Industries Board, the Committee 
on Public Information, and the first War Labor Board, all bodies 
that exercised vast powers in the President’s name, must be 
credited to the general expansion that presidential authority 
always undergoes in wartime; and President Roosevelt’s enlarge- 
ment upon his predecessor’s practice in this matter, not only dur- 
ing but prior to World War II, may be explained more or less the 
same way. The topic is dealt with in a later chapter.” 

The Constitution distinguishes three stages in appointments by 
the President with the advice and consent of the Senate. The first 
is the “nomination,” which is by the President alone ; the second is 
the assent of the Senate to the “appointment”; the third is the 
final appointment and commissioning of the appointee by the 
President.'® The only limitation which is imposed by the Con- 
stitution itself on the President’s freedom of choice in no min a ting 
or appointing to office is the one, already noted, which results 
from the discjualification of Senators and Representatives in cer- 
tain instances. This restriction came tmder scrutiny in connec- 
tion with the appointment in 1937 of Senator Hugo L. Black of 
Alabama to the Supreme Court shortly following the passage by 
Congress of an act improving the financial position of Justices 
retiring from the Court at the age of seventy. Although Mr. 
Black s term had still some months to run, his appointment was 
defended by the argument that, inasmuch as he was only fifty- 
one years old and so would be ineligible for the “increased emolu- 
ment for nineteen years, it was not us to him an increased 
emolument.” Similarly, when in 1909 Senator Knox of Pennsyl- 
vania wished to become Secretary of State in President Taft’s 
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Cabinet, the salary of which oflSce had been recently increased, 
Congress accommodatingly repealed the increase for the period 
which still remained of Mr. Knox’s senatorial term.*® In other 
words, a Senator or Representative — and especially a Senator — 
may, “during the time for which he was elected, be appointed to 
any civil ofiEce under the authority of the United States, . . . 
the emoluments whereof shall have been increased during such 
time,” provided that the increase in emolument is not available to 
the appointee “during such time.” 

Much more extensive is the control which is exerted over the 
President’s freedom of choice by a set of usages which go by 
the name of “senatorial courtesy.” If the President in nominating 
to an oflSce within a state fails to consult the preferences of the 
Senator or Senators of his own party from that state, he is 
very likely to see the appointment defeated upon an appeal to 
the Senate by the slighted member or members. Reciprocally, the 
Senate will ordinarily interpose no objection to the President’s 
nominees for Cabinet or diplomatic posts. While any attempt to 
find basis in the written Constitution for this interesting imder- 
standing would be disappointing, since it is the advice and con- 
sent of the Senate which the Constitution requires and not that 
of individual Senators,*® yet there is no usage of the Constitution 
affecting the powers of the President which is more venerable. As 
early as August 6, 1789, we find President Washington address- 
ing to the Senate the following message: 

“My no min ation of Benjamin Fishbourn for the place of naval 
officer of the port of Savannah not having met with your concurrence, 
I now nominate Lachlan McIntosh for that office. Whatever may have 
been the reasons which induced your dissent, I am persuaded they were 
such as you deemed sufficient. . . . 

It is barely possible that these words were, as Josh Billings would 
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have saidj “wrote sarcastic,” for in fact the reason which induced 
the Senate’s dissent was the dissent in the first instance of the 
Senator from Georgia, and this apparently had nothing to do 
with the question of Fishbourn’s fitness. 

The practical importance, nevertheless, of this interesting insti- 
tution in curtailing the President’s power over appointments has 
often been a good deal exaggerated. The number of nominations 
for a given vacancy rejected by the Senate on this score has never 
apparently exceeded two, while the talent from which a President 
bent on making a soimd appointment may choose is by no means 
ordinarily so limited. Thus the recent classic battle between the 
Truman administration and Senator McKellar over the appoint- 
ment of Mr. David Lilienthal as Chairman of the Atomic Energy 
Commission and the unconscionable delay thereby occasioned 
to an urgent appointment must be chalked up against the Sen- 
ate’s antiquated methods of doing business rather than against 
“senatorial courtesy” per se, which in fact was not involved. If 
Hamilton’s prediction in The Federalist that the Senate would 
concern itself only with the merits of suggested appointees has 
not been realized, neither on the otlier hand has James Wilson’s 
prediction that the President would be “but the minion of the 
Senate.”*® 

But by far the most important limitation upon presidential 
autonomy in this field of power is that which results from the 
fact that, in creating an oflEce, Congress may stipulate the qualifi- 
cations of appointees thereto. First and last, legislation of this 
character has laid down a vast variety of qualifications, depend- 
ing on citizenship, residence, professional attainments, occupa- 
tional experience, age, race, property, sound habits, political, 
industrial, or regional affiliations, and so on and so forth. It has 
even confined the President’s selection to a small number of per- 
sons to be named by others.*® Indeed, it has contrived at times, by 
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particxilarity of description, to designate a definite eligible, there- 
by, to all intents and purposes, usurping the appointing power 

For the proposition is universally conceded that some choice, 
however small, must be left the appointing authority.''^ Thus the 
Civil Service Act of 1883 leaves the appointing oflEcer the right to 
select from “among those graded highest as the result of” the 
competitive examinations for which the act provides," and sup- 
plementary executive orders have customarily further restricted 
choice to the three highest. The Foreign Service Act of 1924 is 
notable in that it extended for the first tim e the principle of com- 
petitive examinations to certain ofl&ces appointment to which was 
formerly made with the advice and consent of the Senate," al- 
though logically there would seem to be no reason why this 
should not be done in all cases, the appointive power being the 
same power whether it is exercised by the President with the Sen- 
ate or by the President alone. Likewise, by the Act of June 25, 
1938, first-, second-, and third-class postmasters are brought tmder 
the Civil Service Act and rules, although their initial appoint- 
ment continues to be by the President and Senate." 

Another power of Congress which must be distinguished from 
the appointing power is that of determining the powers and 
duties of officers of the United States. In the case of an existing 
office Congress may iucrease these to an indefinite extent without 
necessitating a reappointment to the office;®® but it appears to be 
the Court’s opinion, and is certainly a logical one, that new duties 
should be “germane” to the existing office, at least to the extent 
that their assignment shall not transgress the principle of the 
separation of powers.*® 

Another characteristic of the President’s power of appointment 
is that while the power connotes a choice among eligibles, it in- 
volves ordinarily no choice whether there shall be an appoint- 
ment. This results from the fact that the vast majority of civil 
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offices under the National Government are instrumentalities for 
carrying into effect one or more of Congress’s delegated powers 
and represent its views of what is “necessary and proper” to that 
end. The President’s duty therefore to make an appointment to 
such an office flows from his duty to “take care that the laws be 
faithfully executed.” But if the President fails to make an appoint- 
ment there is, of course, no legal remedy, any more than there is 
when he fails to exercise any other of his powers. The late Presi- 
dent Roosevelt’s success therefore in keeping the office of Comp- 
troller General unfilled for many months following Mr. McCarl’s 
retirement in 1937 was of some interest at the time as suggesting 
the possibility of a usage which would transfer the question of the 
need for continuing an existing office to the final discretion of 
the President. 

Except the President and Vice-President, all members of the 
civil service of the National Government are appointive and f all 
into one of three categories, those who are appointed by the Presi- 
dent “by and with the advice and consent of the Senate”; “in- 
ferior officers” whose appointment Congress has vested by law 
“in the President alone, in the courts of law, or in the heads of 
departments” ; and employees. 

As here used, the term “employee” bears a very special mean- 
ing. Ordinarily the term denotes one who stands in a contractual 
relationship to his “employer,” but here it comprises all sub- 
ordinate officials of the National Government receiving appoint- 
ment at the hands of officials who are not specifically recognized 
by the Constitution as capable of being vested by Congress with 
the appointing power,*’' The concept thus affords a way of cir- 
cumventing the apparent purpose of the Constitution to confine 
the power to appoint “inferior officers,” by the authorization of 
Congress, to the President alone, the courts of law, and the heads 
of departments. As used in the statutes the term “officers” is 
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frequently construed to cover “employees” in the above sense. 

What officers are “inferior” in the sense of the constitutional 
provision? Thanks to the jealous vigilance of the Senate, Con- 
gress has exercised its power in the vesting of appointments quite 
sparingly, and so the question just put has never been adjudicated 
by the Supreme Court. The term seems to suggest in this particu- 
lar context officers intended to be subordinate to those in whom 
their appointment is vested, and at the same time to exclude the 
courts of law and heads of departments.*® 

The sole case in which the Supreme Court has had occasion to 
pass directly upon the participation of the Senate in the appoint- 
ing power is that of United States v. Smithy which grew out 
of an attempt by the Senate early in 1931 to recall its consent 
to certain nominations by President Hoover to the Federal Power 
Commission. In support of its course the Senate invoked a long- 
standing rule which permits a motion to reconsider a resolution 
of confirmation and to recall the notification thereof within “the 
next two days of actual executive session of the Senate.” Inasmuch 
as the nominees involved had meantime taken the oath of office 
and entered upon the discharge of their duties, President Hoover 
denied the request, which he stigmatized as an attempt “to en- 
croach upon the executive function by removal of a duly ap- 
pointed executive officer under the guise of reconsideration of his 
nomination.”^* The Senate thereupon voted to reconsider the 
nominations in question, again approving two of the nominees 
but rejecting the third, against whom by the Senate’s order the 
district attorney of the District of Columbia forthwith instituted 
quo warranto proceedings. From an extensive review of previous 
occurrences of the same general nature the Court, speaking by 
Justice Brandeis, concluded that the Senate’s rule as heretofore 
applied did not reach the case of an appointee who had already 
been installed in office on the faith of the Senate’s initial consent 
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and notification to the President, and that this interpretation 
bound the Senate in the instant case. 

Just how the Court became entitled to construe the Senate’s 
rules, which it conceded were subject to change by the Senate 
without notice, does not appear from Justice Brandeis’s opinion; 
but at any rate the expedient enabled the Court to evade the ques- 
tion whether the rule governing the reconsideration of nomina- 
tions is constitutioncdly valid once notification has gone forward 
to the President. Jefferson in his Manual asserted unqualifiedly 
that “If, after the vote, the paper on which it [the Senate] passed 
has been parted with, there can be no reconsideration.” But, as 
already indicated, practice has been far from supporting this 
sweeping assertion; nor is its logic inescapable, for it may with 
equal logic be contended that the senatorial consent is only “a 
warrant of attorney, valid imtil revoked,” or that it is akin to a 
proffer and hence may be withdrawn at any time before accept- 
ance. In Smith’s case the revocation or withdrawal — depending 
on the analogy adopted — clearly came too late. 

The most recent bearing on this subject is that furnished by 
the late President Roosevelt’s refusal in 1939 to honor the request 
of the Senate that he return its resolution consenting to the ap- 
pointment of Elmer D. Davies to be United States judge for the 
Middle District of Tennessee. “I regret,” the President wrote, 
that I cannot accede to this request as before its receipt I had 
signed and sent out a commission appointing Judge Davies, by 
and with the advice and consent of the Senate.”"* It is not impos- 
sible that Mr. Roosevelt’s action was influenced by the reflection 
that if Mr. Davies was in office he would be irremovable, but that 
fact hardly lessens its value as a precedent — and a sound one. 

May the Senate attach conditions to its approval of an appoint- 
ment, as it frequently does to its approval of a treaty } The entire 
record of practice under the Constitution negatives the sugges- 
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tion, as also does that of opinion. Madison, Hamilton, Jefferson, 
and Story all expressed themselves to the e 5 ect that the Senate’s 
role in relation to appointments is only that of rejecting or con- 
firming nominations 'without condition.®'’ Moreover, the condi- 
tions which the Senate would attempt to attach would be apt 
either to invade the powers of the office, which come from the 
law, or to limit the officer’s tenure, which also comes from the law 
or is subject to determination by the removal power. And in prin- 
ciple at least the Senate’s pretensions would extend to judicial no 
less than to executive appointees. 

Although the Constitution says that the President “shall com- 
mission all officers,” etc., this, as applied in practice, does not 
appear to mean that he is under constitutional or legal obligation 
to commission those whose appointments have reached that stage, 
but merely that it is he and no one else who has the power to com- 
mission them. The sealing and delivery of the commission is, on 
the other hand, in the case both of appointees by the President 
and Senate and by the President alone, a purely ministerial act 
which has been lodged by statute with the Secretary of State, and 
the performance of which may be compelled by mandamus 
unless the appointee has been in the meantime validly removed.*® 

A further element of the appointing power is contained in the 
following provision of Article II, section 2, paragraph 3 : 

“The President shall have power to fill up all vacancies that may 
happen during the recess of the Senate, by granting commissions 
which shall expire at the end of their next session.” 

The significant word is “happen.” Setting out from the proposi- 
tion that the very nature of the executive power requires that it 
shall always be “in capacity for action,” Attorneys General came 
early to interpret this to mean “happen to exist,” and long-con- 
tinued practice securely establishes this construction.*^ It follows 
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that whenever a vacancy may have occurred in the first instance 
or for whatever reason, if it still continues after the Senate has 
ceased to sit and hence cannot be consulted, the President may fill 
it in the way described. But a Senate “recess” does not include 
holiday or temporary adjournments,^® while by an act of Con- 
gress, if the vacancy existed when the Senate was in session, the 
interim appointee may receive no salary until he has been con- 
firmed by the Senate.®® Also, there appears to be an informal 
understanding, although it is not always observed, that the Presi- 
dent will not extend a recess appointment to a rejected nominee.®’’ 

To be distinguished from the power to make recess appoint- 
ments is the power of the President to make temporary as- 
signments of officials to the duties of other absent or incapacitated 
officials. Usually a situation of this nature is provided for in 
advance by a statute which designates the inferior officer who is 
to act in place of his immediate superior, but, in the lack of such 
provision, theory and practice alike concede the President the 
power to make a designation.®® 

THE PRESIDENT AS SUPERVISOR OF LAW ENFORCEMENT; 

THE CABINET 

The acts of the British monarch are judicially noticeable only 
^ as the acts of his agents. “The King can do no wrong” because, 
in strict law, he can do nothing. In the case of the President, on 
the contrary, there are many acts which to be done constitution- 
ally must presumably have been done by him personally or in the 
exercise of his personal judgment.®* In the words of an opinion 
rendered by Attorney General Cushing in 1855: 

“It may be presumed that he, the man discharging the Presidential 
office, and he alone, grants reprieves and pardons for offenses against 
the United States.” 
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And again:- 

“No act of Congress, no act even of the President himself, can, by 
constitutional possibility authorize or create any military officer not 
subordinate to the President.”'*” 

May this type of obligation be created by statute Dealing with 
this question in a case before the Civil War, which grew out of a 
statutory provision expressly prohibiting the advancing of public 
money to the disbursing officers of the government except tmder 
“the special direction of the President,” the Court said: 

“The President’s duty in general requires his superintendence of the 
administration; yet this duty cannot require of him to become the ad- 
ministrative officer to every department and bureau, or to perform in 
person the numerous details incident to services which, nevertheless, 
he is, in a correct sense, by the Constitution and laws required and 
expected to perform. This cannot be, ist. Because if it were practicable, 
it would be to absorb the duties and responsibilities of the various de- 
partments of the government in the personal action of one chief execu- 
tive officer. It cannot be, for the stronger reason, that it is impracticable 
— ^nay, impossible.”'** 

It is true that the Court once held a certain decree of a court- 
martial void because, although it had been confirmed by the 
Secretary of War, it was not specifically stated to have received 
the sanction of the President as required by the 65th Article of 
War; but later decisions call this holding into question.'*® Such 
legislation is at any rate quite exceptional. The general rule is 
stated by the Court to be that when any duty is cast by law upon 
the President it may be exercised by him “through the head 
of the appropriate department,” whose acts, if performed within 
the law, become the President’s acts; and, in point of fact, most 
orders and instructions emanating from the heads of the depart- 
ments, even when in pursuance of powers conferred by statute on 
the President, do not mention him.'*^ 
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Suppose, on the other hand, that the law casts a duty upon a 
subordinate executive agency eo nomine, does the President there- 
upon become entitled, by virtue of his “executive power” or of his 
duty to “take care that the laws be faithfully executed,” to substi- 
tute his own judgment for that of the agency regarding the dis- 
charge of such duty? An unqualified answer to this question 
would invite startling results. An aflSrmative answer would make 
all questions of law enforcement questions of discretion, the dis- 
cretion moreover of an independent and legally uncontrollable 
branch of the government. By the same token, it would render it 
impossible for Congress, notwithstanding its broad powers tmder 
the “necessary and proper” clause, to leave anything to the spe- 
cially trained judgment of a subordinate executive official with 
any assurance that his discretion would not be perverted to politi- 
cal ends for the advantage of the administration in power. At the 
same time, a flatly negative answer would hold out consequences 
equally unwelcome. It would, as Attorney General Cushing 
quaintly phrased it, leave it open to Congress so to divide and 
transfer “the executive power” by statute as to change the govern- 
ment “into a parliamentary despotism like that of Venezuela or 
Great Britain, with a nominal executive chief or president, who, 
however, would remain without a shred of acmal power.” ^ Or, 
in different words, it would leave it open to Congress to destroy 
unity of administration in the National Government, as it has 
long since been destroyed in the state governments. There are 
some critics, indeed, who profess to believe that this has already 
occurred. The subject is dealt with later in this chapter. 

The earliest discussion of this crucial issue is to be found in the 
argument which was made by Madison in the first Congress 
in behalf of attributing the removal power to the President. It 
was “the intention of the Constitution,” Madison contended, 
expressed especially in the “take care” clause, that the first magis- 
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txate should be responsible for the executive departments, and 
this responsibility, he urged, carried with it power to “inspect 
and control the conduct of all subordinate executive officers."® 
Yet when in the same year it organized the first executive de- 
partments, Congress itself adopted a radically different principle. 
The acts creating the Departments of State and of War specifi- 
cally recognize the responsibihty of the heads of those depart- 
ments to the President, but not so with the act organizing the 
Department of the Treasury, the head of which is reqtiired to 
“perform all services relative to finances as he shall be directed 
to perform — ” directed, that is, by Congress."® Nor is the reason 
underlying this difference far to seek. The State and War Depart- 
ments are principally, although not exclusively, organs of the 
President in the exercise of functions which are assigned him by 
the Constitution itself, while the Treasury Department is pri- 
marily an instrument for carrying into effect Congress’s constitu- 
tional powers in the field of finance. For like reasons, when in 
1794, the Post Office was established on a permanent foundation, 
it was not placed under the control of the President, nor was the 
Interior Department when it was formed in 1849; although the 
Navy Department, established in 1798, was so placed."^ 

Meanwhile, in Mar bury v. Madison, Chief Justice Marshall 
had suggested a parallel distinction between the duties of the 
Secretary of State under the original act which had created a 
“Department of Foreign Aifairs,” and those which had been 
added by the later act changing the designation of the depart- 
ment to its present one. The former were, he pointed out, entirely 
in the “political field,” and hence for their discharge the secretary 
was left responsible absolutely to the President. The latter, on the 
other hand, were exclusively of statutory origin and sprang from 
the powers of Congress. For these, therefore, the secretary was “an 
officer of the law” and “amenable to the law for his conduct.”"® 
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Nor is the doctrine which was advanced by Attorney General 
Wirt in 1823 of substantially different import when it is confined 
to the field of Congress’s delegated powers, which is evidently 
what Wirt was thinking of. It is that the President’s duty under 
the “take care” clause requires of him scarcely more than that he 
should bring a criminally negligent official to book for his derelic- 
tions, either by removing him or by setting in motion against him 
the processes of impeachment or of criminal prosecution,"'® an 
opinion which voiced the point of view of “the Virginia School 
of Presidents,” including the later Madison. The doctrine, on the 
other hand, diat Congress is unable to vest any executive agency 
even within the field of its own specifically delegated powers 
with any legal discretion which the President is not entitled to 
appropriate to himself is, of course, the very hallmark of the 
Jacksonian conception of the Presidency, although the ground- 
work for it was prepared much earlier, first, by “the decision of 
1789,” which is treated below; secondly, by the rise of the Presi- 
dent’s Cabinet. 

Like its British namesake, the American Cabinet is entirely 
extra-constitutional.^" The President, the Constitution states, “may 
require the opinion, in writing, of the principal officer in each of 
tlie executive departments, upon any subject relating to the duties 
of their respective offices.”®' The consultative relationship thus 
suggested is an entirely one-sided affair, is to be conducted in 
writing with the “principal officers” separately and individually, 
and is to relate only “to the duties of their respective offices.” If an 
executive council was needed, it was the general idea in 1789 that 
the Senate would serve the purpose.®^ 

The Cabinet may be said to have emerged as a definite institu- 
tion of the National Government from the diplomatic crisis of 
1793. Washington had previously called the three Secretaries and 
the Attorney General into assembled consultation, but now such 
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meetings became frequent. “The most notable of these was the 
meeting of April 19 of that year, at which the issuance of the 
so-called ‘Neutrality Proclamation’ was agreed upon. Writing at 
this time, Jefferson refers to the meetings as occurring ‘almost 
every day’ ” ; and so matters continued more or less till the close of 
the year.“ Two years later “the Cabinet,” as it was now generally 
termed, underwent another notable stage in its evolution when 
Washington, as a result of Secretary of State Randolph’s equivo- 
cal attitude in the fight over the Jay Treaty, proceeded to recon- 
struct his Cabinet on the avowed basis of loyalty to his own 
policies, and in so doing created a precedent which, with negli- 
gible exceptions, has guided Presidents in their choice of depart- 
mental heads ever since then. Meantime, by “the decision of 
1789,” the President had been endowed with an 'unqualified 
power of removal over the heads of the executive departments. 

Thus from the first the heads of these departments have oc- 
cupied, when exercising powers delegated them by statute, a dual 
role and have been subject to a dual responsibility. The inevitable 
clash between diese two roles came in 1833 as an incident of Jack- 
son’s “War on the Bank.” Convincing himself by a characteristic 
process of self-hypnosis that the Bank was an unsafe depository 
for the national funds, Jackson ordered Secretary of the Treasury 
Duane to transfer them, which Duane had power under the law 
to do. As it happened, however, the House of Representatives 
had recendy expressed its confidence in the Bank by formal reso- 
lution, and Duane’s own instructed judgment was to the same 
effect. He accordingly refused to comply with Jackson’s demand, 
was promptly removed, and his successor Taney at once gave the 
desired order 

Although in commenting on this episode writers are apt to 
treat it as the outcome solely of the President’s possession of the 
removal power,®® this was far from Jackson’s own theory of 
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the matter. This, as it was stated in liis Protest Message of April 15, 
1834, was “that the entire executive power is vested in the 
President”; that the power to remove “those ofl&cers who are 
to aid him in die execution of the laws” is an incident of that 
power; that the Secretary of the Treasury is such an officer; that 
“the custody of the public property and money is an executive 
function” exercised through the Secretary of the Treasury anH 
his subordinates; that “in the performance of these duties he 
[the Secretary] is subject to the supervision and control of the 
President”; and finally that the act establishing the Bank “did 
not and could not change the relation between the President anH 
Secretary — did not release the former from his obligation to see 
the law faithfully executed nor the latter from the President’s 
supervision and control.”®® 

In short, the Constitution hjtows only one “executive power” 
that of the President, whose duty to “ta\e care that the laws be 
faithfully executed” thus becomes the equivalent of the duty and 
power to execute them himself according to his own construction 
of them. The removal of Duane was, therefore, the constitution- 
ally ordained result of that officer’s attempt to usurp the Presi- 
dent’s constitutional prerogative; or, in broader terms, the 
President’s removal power, in this case unqualified, was the 
sanction provided by the Constitution for his power and duty to 
control cdl his subordinates in cdl their official actions of public 
consequence. 

Five years later the case of Kendall v. United Stated’’ arose. The 
United States owed one Stokes a sum of money, anH ^ when Post- 
master General Kendall at Jackson’s instigation refused to pay it, 
Congress passed a special act ordering payment. But Kendall still 
proving noncompliant, Stokes sought and obtained a mandamus 
in the United States circuit court for the District of Columbia, 
and on appeal this decision was affirmed by the Supreme Court. 



ADMINISTRATIVE CHIEF loi 

While Kendall v. United States, like Marbury v. Madison, in- 
volved the question of the responsibility of a head of department 
for the performance of a ministerial duty, the discussion by coun- 
sel before the Court and the Court’s own opinion covered the 
entire subject of the relation of the President to his subordinates 
in the performance by them of statutory duties. The lower court 
had asserted that the duty of the President imder the “faithfully 
executed” clause gave him “no other control over the officer than 
to see that he acts honestly, with proper motives,” but “no power 
to construe the law and see diat the executive action conforms to 
it.”*® Counsel for Kendall attacked this position vigorously, rely- 
ing largely upon statements by Hamilton, Marshall, Wilson, and 
Story having to do with the President’s power in the field of 
foreign relations.®’ 

This argument the Court rejected with calculated emphasis. 
“There are,” it pointed out, 

“certain political duties imposed upon many officers in the executive 
departments, the discharge of which is under the direction of the Presi- 
dent. But it would be an alarming doctrine that Congress cannot 
impose upon any executive officer any duty they may think proper, 
which is not repugnant to any rights secured and protected by the 
Constitution; and in such cases, the duty and responsibility grow out 
of and are subject to the control of the law, and not to the direction of 
the President.”®" 

In short, the Court recognized that the underlying question of 
the case was whether the President’s “executive power,” coupled 
with his duty to “take care that the laws be faithfully executed,” 
made it constitutionally impossible for Congress ever to entrust 
the construction of its statutes to anybody but the President; and 
it answered this question with an emphatic “no.” 

How does this exceedingly important issue stand today.? 
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THE REMOVAL POWER — THE MYERS AND HUMPHREY CASES 

Except for the provision which it makes for a power of im- 
peachment of “civil oflScers of the United States,” the Constitu- 
tion contains no reference to a power to remove from office, a 
situation in which early resort to the judicial divining rod would 
seem on first consideration to have been highly likely and neces- 
sary. Actually, until its decision in Myers v. United States^ 
October 25, 1926, the Supreme Court had contrived to side-step 
every occasion for a decisive pronouncement regarding the re- 
moval power, its extent and location. 

How explain this strange hesitancy on the Court’s part to 
advance the cause of judicial review } Two reasons suggest them- 
selves. The first is the strong course taken by the first Congress 
under the Constitution in undertaking to settle the removal issue 
by legislation. Throughout the ensuing one hundred and forty 
years the initiative thus asserted, at first in favor of the power of 
the President and later against it, was respected by the Court. 

But in the second place, it may be surmised, the Court has 
always been uneasily distrustful of its ability to intervene effec- 
tively in this primarily political field. So long as Congress chooses 
to permit it to do so the Court is free to decree that an official who 
has been ousted contrary to its view of the constitutional pro- 
prieties shall be paid his salary, but as the statutes stand today 
that is ordinarily the full extent of its competence in such situa- 
tions. ^ Curiously enough, in the two principal cases which are 
reviewed below ^the first being the Myers Case — the ousted offi- 
cial died while his suit for salary was pending, with the result that 
the inherent inadequacy of the Court’s remedial powers in such 
cases was conveniently obscured. 

The point immediately at issue in the Myers Case was the effec- 
tiveness of an order of the Postmaster General, acting by direction 
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of the President, to remove from office a first-class postmaster, in 
view of the following provision of an act of Congress passed in 
1876: 

“Postmasters of the first, second and third classes shall be appointed 
and may be removed by the President with the advice and consent of 
the Senate, and shall hold their offices for four years unless sooner 
removed or suspended according to law.”®^ 

A divided court, speaking by Chief Justice Taft, held the order 
of removal valid, and the statutory provision just quoted void. 
Standing by itself this disallowance does not necessarily imply 
more than that so long as Congress chooses to leave the appoint- 
ment of an inferior officer with the President, acting with the 
advice and consent of the Senate, it may not make the officer’s 
removal dependent also on such consent. But with this compara- 
tively narrow holding the Court was not content, and in the Chief 
Justice’s elaborate opinion the sweeping doctrine was advanced 
that the President is endowed by Article II of the Constitution 
with a power of removal which, so far as “executive officers of the 
United States appointed by him” are concerned, is not susceptible 
constitutionally of any restraint or limitation by Congress, and 
that all such officers are intended by the Constitution to be left 
removable at the President’s will. 

The Chief Justice’s main reliance was upon “the decision of 
1789” previously alluded to. The incident may be briefly de- 
scribed.®^ On June 16 of that year the first House of Representa- 
tives under the Constitution went into committee of the whole to 
consider a bill proposed by Madison for establishing a Depart- 
ment of Foreign Aifairs, the opening clause of which provided 
that the principal officer of the new department was “to be re- 
movable from office by the President of the United States.” In the 
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debate which ensued three fairly equal groups disclosed them- 
selves: first, those who, headed by Madison, argued that the 
power of removal was an inherent element both of “execu- 
tive power” and of the duty to “take care that the laws be faith- 
fully executed”; secondly, those who, headed by Sherman — also 
a former member of the Philadelphia Convention — contended 
that the power of removal was conferred as an incident of the 
power of appointment jointly on the President and Senate; and, 
thirdly, those who held that the Constitution had left it with Con- 
gress, by virtue of the “necessary and proper” clause, to locate the 
power of removal where it thought fit. A fourth group, compris- 
ing only three or four members, urged that unless removed for 
misbehavior in office by the power of impeachment, or by judicial 
process known to the common law, an officer had a vested right 
in his office for the term of his appointment as fixed by law. 

The mode in which the theoretical issue thus raised was dis- 
posed of is somewhat confusing. The objection having been raised 
to the clause “to be removable by the President” that it repre- 
sented an attempt by Congress to confer power on the President 
which was not otherwise provided for in the Constitution, the 
clause was stricken out, and in its place were inserted the words 
“whenever the said principal officer shall be removed from office 
by the President of the United States,” which were thought to 
infer that the President already had the power of removal, in cer- 
tain cases at least, without grant from Congress. Subsequently the 
Senate ratified the action of the House by the casting vote of Vice- 
President Adams, and like action was later taken with regard to 
the Secretary of the Treasury and the Secretary of War. 

"Was the decision of 1789” capable of sustaining the sweeping 
conclusions of the Chief Justice’s opinion ? It seems very question- 
able. While the decision imdoubtedly avoids the direct implica- 
tion that the President owed the power of removal to a grant by 
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Congress, yet this outcome was brought about by the indispen- 
sable aid of those who throughout the debate had championed 
the doctrine that Congress could determine the question of the 
scope and location of the removal power in any way it saw fit. 
What is more, the question related, as was repeatedly emphasized 
in the debate by the champions of presidential power, to a high 
political office, one which was to be the instrument of the Presi- 
dent in the principal field of executive prerogative and whose ten- 
ure was, for this very reason, being left indeterminate. While, 
therefore, the decision may be fairly considered as ascribing to the 
President alone the power to remove executive officers appointed 
with the consent of the Senate whom Congress chooses to leave 
removable by not fixing their terms, it certainly did not establish 
the proposition of the Myers Case that Congress is without power 
to fix the terms of any executive officers whatever as against the 
President’s power of removal. 

Nor does the record of opinion respecting the power of removal 
under the Constitution, prior at least to the Civil War, generally 
support the results arrived at in the Myers Case. In The Federalist 
Hamilton had stated explicitly that the Senate would be asso- 
ciated with the President in the removal of officers, although he 
seems later to have retracted this opinion.®® Neither Marshall, 
Kent, Story, nor Webster regarded the decision of 1789 as reach- 
ing officers of determinate tentire ; and all but Marshall were quite 
clearly of die opinion that the correct reading of the Constimtion 
located the power of removal in both the President and Senate in 
the case of officers appointed with the Senate’s consent, although 
they were willing to concede the binding effect of the decision of 
1789 as “a practical construction of the Constitution” till Congress 
should choose to revise it.®^ That the Supreme Court of the period 
shared these views is indicated by its opinion in ex parte Hennen®® 
in 1839. 
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The literary source of the Chief Justice’s opinion is Jackson’s 
famous Message of Protest, which was dealt with in the previous 
section/® There all the essential elements of the Chief Justice’s 
doctrine were assembled for the first time, and, it may be added, 
for the last time until the Myers Case was decided. Other partial 
sources are certain opinions of Attorneys General, although the 
real preponderance of opinion from this source by no means sup- 
ports the sweeping propositions advanced by the Chief Justice. 
StiU another source is the debate stirred by the Tenure of OflSce 
Act of 1867, while a fourth source is to be discovered in the argu- 
ments developed by President Johnson’s counsel at the time of 
his impeachment trial. Yet even these gentlemen, it is worth not- 
ing, generally contented themselves with asserting that Johnson, 
assuming that he had violated the Tenure of Ofl6ce Act, had acted 
in good faith, not that he had beyond peradventure acted con- 
stitutionally.^® 

But apart from the verdict of past opinion, the Chief Justice 
also urged the theory that the power of removal was inherently 
“executive” on its own merits. His contention was based on the 
two grounds of history and of necessity; and in assertion of 
the former he instanced the power of “the British Crown” in the 
appointment and removal of oJBScers. The argument proves too 
much. The power of the British Crown in the appointment and 
removal of officers, as we saw earlier, is an historical outgrowth of 
and is still intimately involved with a much wider prerogative in 
the creation of offices, while the only offices known to the Con- 
stitution of the United States in normal times are, with the pos- 
sible exception of Justices of the Supreme Court and diplomatic 
ojB&cers, those “which shall be established by law.”” 

The ultimate basis of the decision in the Myers Case is undoubt- 
edly to be sought far less in constitutional history and legal theory 
than in certain practical considerations which naturally loomed 
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large in the mind of a Chief Justice who had once been President 
himself. That this is so is clearly indicated in the following salient 
passage of the opinion: 

“There is nothing in the Constitution which permits a distinction 
between the removal of the head of a department or a bureau, when he 
discharges a political duty of the President or exercises his discretion, 
and the removal of executive officers engaged in the discharge of their 
other normal duties. The imperative reasons requiring an unrestricted 
power to remove the most important of his subordinates in their most 
important duties must, therefore, control the interpretation of the Con- 
stitution as to all appointed by him.”’'^ 

That the President ought to be able to remove at will all subor- 
dinates whose discretion he is entitled by the Constitution or by 
the laws of Congress to control, and for whose policies he is hence 
responsible, must be granted, as we have seen. But the Chief Jus- 
tice’s conclusion that this fact “must control interpretation of the 
Constitution as to all appointed by him” was much too drastic 
and resulted in the paradox, conceded by the Chief Justice him- 
self, that, while the Constimtion permitted Congress to vest 
“duties of a quasi-judicial character” in executive officers in the 
performance of which they were to exercise their own independ- 
ent judgment, it at the same time permitted the President to 
guillotine such officers for exercising the very discretion which 
Congress had the right to require! 

Nor was the menace of this paradox a merely theoretical one. 
For, as was pointed out earlier, recent decades have witnessed 
the establishment of a number of “administrative tribunals” out- 
side and independent of any department. The Interstate Com- 
merce Commission was thus established in 1887, the Federal 
Trade Commission in 1914, the Federal Tariff Commission in 
1916, the Federal Power Commission in 1920 (revamped in 1930), 
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the Federal Communications Commission (succeeding the Fed- 
eral Radio Commission) in 1934, and the Securities and Exchange 
Commission in 1934. The members of all these bodies are ap- 
pointed by the President and Senate for fixed terms, while the 
members of the first three are removable by the President for 
“inejBSciency, neglect of duty or malfeasance in office” — a provi- 
sion which is not repeated as to the last three, possibly because of 
the influence of the Myers Case, 

And meantime, in the Act of 1920 creating the Railroad Labor 
Board, Congress had taken a further step. In an endeavor to 
confer upon the members of this body a quasi-judicial status, it 
provided that they should be removable by the President “for 
neglect of duty or malfeasance in office, but for no other cause”; 
and a similar tenure was bestowed upon the members of the 
Board of General Appraisers and the Board of Tax Appeals by 
the Acts of 1922 and 1924, respectively.^® Nor should the enact- 
ment in 1921 of the Budget and Accounting Act, whereby Con- 
gress inaugurated an almost revolutionary reform in methods of 
national financial legislation, be overlooked in this connection. 
The act sets up the office of Comptroller General of the United 
States and endows this functionary with a fifteen-year term 
during which, save upon impeachment, he is removable only by 
joint resolution of Congress and then only after a hearing which 
shall establish to Congress’s satisfaction his incapacity, ineffi- 
ciency, neglect of duty or malfeasance, or “conduct involving 
moral turpitude.” Finally, by the Wagner National Labor Rela- 
tions Act of July 5, 1935, a National Labor Relations Board was 
created, to consist of three members appointed by the President 
and Senate for five-year staggered terms, and to be removable by 
the President for neglect of duty or malfeasance in office, after 
notice and hearing.^® 

There can be little doubt that all these measures, so far as they 
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pxjrported to restrict the President’s power of removal, were by 
the Chief Justice’s opinion in the Myers Case constitutionally in- 
effective, and that the Court would have been compelled sooner 
or later, had it adhered to that opinion, either to set aside the 
restrictive provisions or to have interpreted them away. In point 
of fact, it has since recanted much of the Taft opinion in its deci- 
sion in 1935 in Humfhrey v. United States?^ 

The material facts of this case were as follows: Humphrey, a 
member of the Federal Trade Co mmi ssion, was reappointed to 
his post by President Hoover, by and with the advice and consent 
of the Senate, on December 10, 1931, for a term of seven years. 
On July 25, 1933, and again on August 31, President Roosevelt 
wrote the commissioner requesting his resignation on the ground 
that the two entertained divergent views of public policy, but at 
the same time disclaiming any reflection on Mr. Humphrey per- 
sonally or on his official conduct. Said the President: 

“You will, I know, realize that I do not feel that your mind and my 
mind go along together on either the policies or the administering of 
the Federal Trade Commission, and, frankly, I think it is best for the 
people of this country that I should have a full confidence.” 

Humphrey having declined to resign, the President on October 7 
notified him that he was from that date “removed” from office; 
and in due course Humphrey brought suit for salary .’’’’ 

The principal basis of the Court’s unanimous decision sustain- 
ing Humphrey’s claim that he was wrongfully removed from 
office is indicated in the following paragraphs of Justice Suther- 
land’s opinion. Distinguishing the Myers Case, the Justice says: 

“A postmaster is an executive officer restricted to the performance of 
executive functions. He is charged with no duty at all related to either 
the legislative or judicial power. The acmal decision in the Myers Case 
finds support in the theory that such an office is merely one of the units 
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in the executive department and hence inherently subject to the exclu- 
sive and illimitable power o£ removal by the chief executive, whose 
subordinate and aid he is. . . . It goes no farther; — ^much less does it 
include an officer who occupies no place in the executive department 
and who exercises no part of the executive power vested by the Consti- 
tution in the President. 

“The Federal Trade Commission is an administrative body created 
by Congress to carry into effect legislative policies embodied in the 
statute. ... Its duties are performed without executive leave and 
in the contemplation of the statute must be free from executive 
control. . . . 

“We think it plain under the Constitution that illimitable power of 
removal is not possessed by the President in respect of officers of the 
character of those just named [the Interstate Commerce Commission, 
the Federal Trade Commission, the Court of Claims]. The authority 
of Congress, in creating quasi-legislative or quasi-judicial agencies, to 
require them to act in discharge of their duties independently of execu- 
tive control, cannot be well doubted; and that authority includes, as an 
appropriate incident, power to fix the period during which they shall 
continue, and to forbid their removal except for cause in the meantime. 
For it is quite evident that one who holds his office only during the 
pleasure of another cannot be depended upon to maintain an attitude 
of independence against the latter’s will.”^® 

Elsewhere in his opinion Justice Sutherland takes pains to point 
out that “the decision of 1789” concerned an office which “was 
not only purely executive” but an officer “who was responsible to 
the President and to him alone, in a very definite sense.^® 

That this holding, considered in the light of this opinion, goes 
a long way toward scrapping the Myers decision is fairly clear. 
Not only does the opinion entirely ignore Chief Justice Taft’s 
invocation of the opening clause of Article II, but it employs the 
term “executive power” throughout either in the sense of the 
President’s constitutional prerogatives or in the narrow sense of 
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non-discretionary duties. All other official functions which grow 
out of or succeed to legislation by Congress within the field of its 
delegated powers are comprised, when they do not fall to the 
regular courts, under the captions of “quasi-legislative” and 
“quasi-judicial.” It seems to follow that the President’s constitu- 
tionally illimitable power of removal reaches only two classes of 
officials: (i) those whose statutory powers are ministerial merely; 
(2) those who exercise the President’s own powers, whether of 
statutory or constitutional origin.*® 

In thus getting rid of a constitutional limitation upon Con- 
gress’s power in a field which is essentially political in nature — ^in 
which, properly speaking, no vested rights except the right of an 
officer to salary earned are or can be involved — this decision is 
undoubtedly to be applauded. But that does not mean that the 
doctrine of the case is invariably sound. The truth is that some of 
Justice Sutherland’s dicta are quite as extreme in one direction as 
some of Chief Justice Taft’s dicta were in the opposite direction; 
and especially does he provoke wonderment by his assertion that 
a member of the Federal Trade Commission “occupies no place 
in the executive department^ Taken literally, this statement 
would mean that the Court was ready to scrap the principle 
of separation of powers as the formal principle of classification of 
governmental functions under the Constitution. I say “formed 
principle,” since I see no reason for supposing that Justice Suther- 
land had any intention of challenging the power of Congress to 
vest the functions of the Federal Trade Commission in a depart- 
mental officer if it chose to do so, functions of like nature having 
been so vested again and again. The dictum seems to have been 
the product of hasty composition, for certainly it is not to be 
squared by any verbal legerdemain with more deliberate utter- 
ances of the same Justice, as, for example, his statement in 
Springer v. Philippine Islands that “legislative power, as distin- 
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guished from executive power, is the authority to make laws but 
not to enforce them or appoint the agents charged with the duty 
of such enforcement. The latter are executive fimctions.”®^ More- 
over, if a Federal Trade Commissioner is not in the executive 
department, where is he ? In the legislative department; or is he, 
forsooth, in the uncomfortable halfway condition of Mahomet’s 
coflSn, suspended ’twixt Heaven and Earth ? The latter is, I should 
say, just about the condition of the Comptroller General, but the 
anomaly is based on historical grounds which do not hold for 
Federal Trade Commissioners and the like.®® Nor is Justice Suth- 
erland’s endeavor to make out that the latter are any more “agents 
of Congress” than is a postmaster at all persuasive. Both officials 
get their powers — such as they are — from an exercise by Congress 
of its constitutionally delegated powers — there is no other pos- 
sible source.®® 

Still another phase of the general question of the constitutional 
basis and scope of presidential removal power emerged in 1938 
in connection with Mr. Roosevelt’s removal of Dr. A. E. Morgan 
from the chairmanship of the Tennessee Valley Authority for 
the latter’s refusal to produce evidence in support of statements 
which he had made to the detriment of his fellow directors. The 
act of Congress creating T VA contains two provisions regarding 
removal,®^ the first of which says that “any member of the board 
may be removed at aiiy time by a concurrent resolution of the 
Senate and House of Representatives”; while the other provides 
that any member of said board found to be guilty of applying 
“political tests in the selection or promotion of the corporation’s 
employees and officials” “shall be removed from office by the 
President of the United States.” The question raised by Morgan’s 
dismissal is whether the latter provision should be given an exclu- 
sive construction. The answer is both “yes” and “no.” Inasmuch 
as it was the obvious intention of Congress that the board of 
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directors o£ T VA should be an independent body, the President 
has no right to construe their legal duties for them, and hence no 
right to remove them for a refusal on their part to permit him to 
do so. But the President was not attempting to construe Dr. Mor- 
gan’s legal duties for him. He was merely requiring his coop- 
eration in attempting to clear up charges which had called into 
question the honesty of the other directors and which had virtu- 
ally brought the activities of the board to a standstill. To deny the 
President the power of removal in such a case would be to make 
it impossible for him to discharge his duty to “take care that the 
laws be faithfully executed” imder the most modest interpreta- 
tion of that duty,®® an observation which is further illustrated by 
the President’s recent “Loyalty Order.” I deal with the subject 
later in this chapter. 

The provision of the TVA Act which makes the directors of 
TVA removable by a concurrent resolution of the houses also 
challenges a moment’s attention. Since a concurrent resolution 
is not submitted to the President for his approval, and hence can 
effect no legal change under the terms of Article I, section 7, of 
the Constitution, the question arises, on what theory can such a 
resolution remove from office one who was appointed thereto by 
legal or constitutional authority ? Only on the theory, I should 
say, that Congress’s power to create suitable agencies for carrying 
into effect its delegated powers embraces the power — ^as the 
dictum in the Humphrey Case suggests — of locating them in 
the legislative department; and, secondly, that Congress acting in 
its legislative capacity — as, of course, it was doing when it created 
TVA — may delegate this power to the two houses. 

To consider the second proposition first — ^it is imdoubtedly 
true, as the history of practice under the Constitution amply 
demonstrates, that Congress may delegate to the houses powers 
which it might have exercised itself. That, however, it had power 
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in this instance to delegate seems to me highly questionable. Cer- 
tainly the holding in the Myers Case, that when the law permits 
the removal of an ofEcer in whose appointment the President has 
participated, the power of making such removal belongs to the 
President alone, has never been overruled. 

One further point — ^What has been said above boils down to 
this : ( i) as to agents of his own powers, the President’s removal 
power is illimitable; (2) as to agents of Congress’s constitutional 
powers, Congress may confine it to removal for cause, which im- 
plies the further right to require a hearing as a part of the proce- 
dure of removal.®® Does the maintenance of the distinction be- 
tween the two kinds of removal power have to be left exclusively 
with the President’s unaided sense of duty to the law ? Personally 
I can see no constitutional reason why it should not be stimulated, 
if Congress wishes to make provision to that end, by authorizing 
quo warranto proceedings to test the title to office of successors to 
officers who claim to have been wrongfully removed.®^ And, of 
course, in the case of officers appointed with its consent, the Senate 
is always in position to uphold the distinction when it is minded 
to do so.®® 

THE PROBLEM OF ADMINISTRATIVE REORGANIZATION 

A final implication of die Humphrey Case remains to be 
noticed. This is that, in the last analysis, it is for Congress itself to 
say what degree of freedom from presidential control such bodies 
as the ICC, the FTC, etc., shall enjoy. Thus Congress may at any 
time it chooses make officials in like case with Mr. Humphrey 
removable by the President on the same terms and with the same 
facility as purely “executive officers” — to use Justice Sutherland’s 
terminology. Why, then, should not Congress be persuaded to do 
this very thing.? And doubtless it was with the purpose of effect- 
ing such persuasion that the President, early in 1936, created a 
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Committee on Administrative Management to report a plan for 
the systematic overhauling of the national administrative ma- 
chine, which that body did January 8, 1937-®® Inasmuch as “reor- 
ganization of the Executive Branch” is a problem which is still 
undergoing study, much of what was said and done — and not 
done — ^in 1937 remains of practical, as well as of historical, 
interest. 

In the report which accompanied its recommendations the 
Committee set forth a point of view that was thoroughgoingly 
Jacksonian.®® The Constitution, it declared, “places in the Presi- 
dent, and the President alone, the whole executive power of the 
Government of the United States,” a thought which Mr. Roose- 
velt took occasion to emphasize in his message transmitting the 
Committee’s report to Congress, in the following words: “The 
Presidency as established in the Constitution of the United States 
has all the powers that are required. In spite of timid souls in 1787 
who feared effective government the Presidency was established 
as a single strong Chief Executive office in which was vested the 
entire executive power of the National Government, even as the 
legislative power was placed in the Congress, and the judicial in 
the Supreme Court.” And surveying the independent commis- 
sions from this angle, the Committee viewed them as constituting 
“a headless ‘fourth branch’ of the government, a haphazard de- 
posit of irresponsible agencies and imcoordinated powers,” a con- 
stant obstruction to “effective over-all management of national 
administration.” The report then continued: 

“The commissions produce confusion, conflict, and incoherence in 
the formulation and in the execution of the President’s policies. Not 
only by constitutional theory, but by the steady and mounting insist- 
ence of public opinion, the President is held responsible for the wise 
and efiScient management of the Executive Branch of the Government. 
The people look to him for leadership. And yet we whittle away the 
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eflFective control essential to that leadership by parceling out to a dozen 
or more irresponsible agencies important powers o£ policy and ad- 
ministration.” 

Moreover, the worst was yet to come, since 

“Congress is always tempted to turn each new regulatory function 
over to a new independent commission. This is not only following the 
line of least resistance; it is also following a 50-year-old tradition. The 
multiplication of these agencies cannot fail to obstruct the effective 
over-all management of the Executive Branch of the Government 
almost in geometric ratio to their number. At the present rate we shall 
have 40 to 50 of them within a decade. Every bit of executive and 
administrative authority which they enjoy means a relative weakening 
of the President, in whom, according to the Constitution, ‘the execu- 
tive Power shall be vested.’ As they grow in number his stature is 
bound to diminish. He will no longer be in reality the Executive, but 
only one of many executives, threading his way around obstacles which 
he has no power to overcome.” 

What, then, did the Committee propose should be done about 
the matter ? “Any program,” it asserted, “to restore our constitu- 
tional ideal of a fully coordinated Executive Branch responsible 
to the President must bring within the reach of that respon- 
sible control all work done by these independent commissions 
which is not judicial in nature.” More definitely, the Committee 
proposed to replace the independent commissions with two sorts 
of agencies, both to be organized within one or other of the de- 
partments, whose heads are subject to the President’s discre- 
tionary power of removal. In one of the agencies would be lodged 
the quasi-judicial ’ functions of the present commissions, and it 
would exercise these just as the commissions do, without being 
responsible to any higher authority in the administrative hier- 
archy. The other agency, however, would be accoxmtable for all 
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its acts to the head of department, and through him to the Presi- 
dent. Thus any discretion not classifiable as “quasi-judicial” 
which Congress chose at any time to repose in any administrative 
agency of the National Government would be at the ultimate 
disposal of the President. 

So far as the Committee’s case rested on historical grounds it 
was far from impregnable. From data assembled in earlier pages 
of this volume it appears extremely probable that most people 
qualified to pass on the matter would have said, whether in 1787 
or forty years later, that Congress was entided, by virtue of its 
power “to make all laws which shall be necessary and proper for 
carrying into execution the foregoing [that is, its own constitu- 
tional] powers,” to create executive agencies ad libitum, and to 
vest in them powers not controllable by the President. While 
Madison anticipated the later Jacksonian thesis when the office of 
Secretary of State was under discussion in the first Congress, 
yet he shortly afterward abandoned it as to the Comptroller of 
the Treasury, and indeed in implication as to the Secretary of the 
Treasury as well; and Hamilton’s arguments in support of Wash- 
ington’s “Neutrality Proclamation” of 1793 had only to do with 
presidential prerogative in the “political field.” Neither Madison 
nor Hamilton appears at any time to have had clearly in mind 
that executive power which results from an exercise by Congress 
of its own delegated powers. Still less if possible would the Com- 
mittee have been able to draw support from acts or words of “the 
Virginia School of Presidents,” including the later Madison. Nor 
is the very development stigmatized by the Committee with- 
out evidential value for the historical issue. This began with the 
creation of the Civil Service Commission in 1883, that is to say, 
some sixty-five years ago — ^and sixty-five years is two fifths of our 
national existence. We are compelled, therefore, to conclude that 
when it is viewed simply in the perspective of American constitu- 
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tional history, the establishraent by Congress of the independent 
commissions within the field of its granted powers does not repre- 
sent, as the Committee alleged it to do, “a relative weakening of 
the President”; but that, on the contrary, it may only represent a 
disinclination on the part of Congress to let the increased use of 
its own powers always serve as a source for further aggrandize- 
ment of presidential power. 

And in this connection it is pertinent to comment briefly upon 
the Committee’s use of the words “responsibility,” “irresponsi- 
ble,” and the like. The independent commissions are said to be 
“irresponsible agencies,” and to “enjoy power without responsi- 
bility.” But this can mean only that they are not responsible to 
the President. It is not shown, nor could it be, that they are less 
responsible to the law, or less disposed to observe it according to 
their own conscientious interpretation of it than is the President 
himself, or that their acts are less readily subject to judicial re- 
view. The President is, to be sure, “responsible” to the electorate 
in a general way, while the commissions are not, but this kind of 
responsibility is certainly a frail reliance when private rights are 
concerned. What the Committee really meant undoubtedly by 
“responsibility” is capacity for effective action, not accoimtability 
to the law; and it is the former, not the latter, which its proposals 
were intended to promote.®* 

Is, then, centralized administration necessarily the best admin- 
istration for so vast an area as the United States .? The Committee 
itself professed to look forward to the regional decentralization of 
administration; but argued that, before this could take place, the 
principle of “over-all management” centering in the President 
must be securely established. Its prima facie case is no doubt a 
strong one. The principle of hierarchy appeals to one’s demand 
for symmetry, one’s sense of order. Why is it, moreover, that the 
National Government has come to fill the vast role that it does 
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today in the economic field i£ not for the very purpose of mitigat- 
ing the conflicting policies of Big Business on the one hand and 
of the local governments on the other ? And how is this purpose 
to be realized if the translation of the legislative policy of the 
government into terms of administration is to be the work of 
multiple independent agencies ? 

Yet, there are powerful considerations on the other side too. 
From the very nature of things a considerable part of the admin- 
istrative tasks of government will always have to be performed 
by the functionaries who are immediately charged with them, 
without there being any opportunity for “over-all management” 
to be consulted or, in fact, intelligently applied. In other words, 
the world of administration is a pluralistic rather than a monistic 
world, and reposes in great measure on the loyalty and compe- 
tence of individual bureaucrats, qualities which thrive best in 
conditions making for independence of judgment and pride in a 
job well done.®* Certainly, to conceive of the President as a poten- 
tial “boss of the works” save in situations raising broad issues of 
policy would be both absurd and calamitous ; and for such issues 
the legislative process is still available, a field in which presiden- 
tial leadership is today a more vital factor than ever before. At 
the same time, it is not even today the only factor; and the com- 
mittee’s complaint that the commissions produce “confusion” and 
“conflict” “in the execution of the President’s policies” is, conse- 
quendy, only partly valid. Indeed, an authoritative writer on 
this subject has recendy shown that presidential supervision and 
coordination of policy in the very departments which the Com- 
mittee would fain see aggrandized is today extremely hap- 
hazard and fragmentary.®^ Why clamor for other worlds to 
conquer when those at hand are still out of control ? Nor should 
we overlook the fact that the broader policies which the inde- 
pendent commissions were created to carry out are laid down in 
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the law itself, in the making of which Congress also still shares. 

Thus far Congress has declined to put into the President’s 
hands the means of sundering at one fell blow the “Gordian 
knot” of the problem of administrative organization. The Re- 
organization Act of April 3, 1939, specifically excepted the great 
independent agencies from its provisions, and the Act of Decem- 
ber 20, 1945, followed suit.®" In the case of the vast welter of lesser 
executive agencies, however, the President was empowered in the 
interest of economy and eflEciency to regroup and transfer them 
or to reassign their functions at discretion, although no “plan” of 
reorganization was to take effect till the expiration of sixty 
calendar days following its transmission to Congress, and then 
“only if during such sixty-day period there has not been passed by 
the two Houses a concurrent resolution stating in substance that 
the Congress does not favor it.” The act also created the Executive 
OfSce of the President, to which by Reorganization Plan No. i, 
effective July i, 1939, the Bureau of the Budget was transferred 
from the Treasury Department, thus dramatizing the power of 
the President under the Budget and Accounting Act of 1921 in 
preparation of the budget and the formulation of the fiscal pro- 
gram of the government. Later the Executive Office became a 
convenient fagade behind which the various executive war agen- 
cies were ostensibly assembled. 

To return for a moment to the more general problem: Con- 
gress does appear to have overlooked one method of promoting 
administrative collaboration without materially aggrandizing 
presidential power, and that is to require the independent com- 
missions and similar agencies to report to the President periodi- 
cally or at his request. Exaction of such a duty would work bene- 
ficially in two ways: (i) it would bring divergent tendencies in 
administration to the light of day and put them on justification; 
(2) it would inform the legislative judgment of the President. 
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The hierarchical principle, it has been acutely suggested, may be 
less important for its authoritative than for its communicative 
aspects.®^ 

A NEW PROBLEM IN AMERICAN GOVERNMENT — 
DISLOYALTY IN THE BUREAUS 

Whatever may be the ultimate fate of President Truman’s 
“Loyalty Order’’ of March 21 last — Executive Order 9835®® — ^its 
issuance marked the close of an epoch, the Age of Innocency of a 
democratic faith still untainted by European revolutionary ni- 
hilism and its mordant class hatreds. In the early days of the 
Civil War, it is true, the problem existed of ridding some of the 
bureaus of suspected “spies,” but it soon yielded to the forth- 
right methods of those days, when “the native hue of resolution” 
was not yet “sicklied over with a pale cast of thought.”®^ 

How much at variance, indeed, the set of conditions on which 
Order 9835 is postulated is from those which obtained two gen- 
erations ago is revealed by Rule I, which was issued in 1884 by 
the still dewy Civil Service Commission, and which had for its 
purpose the maintenance of the service on a nonpartisan basis. 
The rule, still unrepealed, reads as follows: 

“No question in any form or application in any examination shall be 
so framed as to elicit information concerning the political or religious 
opinions or affiliations of any applicant, nor shall any inquiry be 
made concerning such opinions, or affiliations, and all disclosures 
thereof shall be discountenanced.”®® 

The American people were first alerted to “Communism” as 
a menace in World War I by strikes of the IWW (International 
Workers of the World, alias “Wobblies”) in the forests of the 
Pacific Northwest and by Russian sympathizers in munitions 
factories in the East. Congress’s reaction was shown by the 
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passage of the Espionage Act of May i6, 1918, under which the 
famous Abrams Case was decided three years later,®® and mean- 
time on April 7, 1917, the day after our declaration of war upon 
Germany, President Wilson issued an unnumbered executive 
order, authorizing any “head of department or independent oflSce 
to remove” forthwith “any employee” whose retention “he had 
ground for believing” would be “inimical to the public welfare.” 
The order, which has reposed since then in government files, is 
given, with companion documents, in the notes."” The war being 
over, however, quiet again settled down upon the fluttered dove- 
cotes of bToreaucracy. For the antecedents of Order 9835 we need 
to turn to congressional action and opinion of the last nine years. 

By section 9A of the Hatch Act of August 2, 1939, it was made 

“. . . unlawful for any person employed in any capacity by any agency 
of the Federal Government, whose compensation, or any part thereof, 
is paid from funds authorized or appropriated by any Act of Congress, 
to have membership in any political party or organization which ad- 
vocates the overthrow of our constitutional form of government in the 
United States.’”" 

This measure is, of course, still on the statute books. Further 
legislative concern over the problem was evidenced when the 
following June the 76th Congress authorized the Secretaries of 
the War and Navy Departments to remove summarily any em- 
ployee in the interest of the national secmrity, “any legal pro- 
visions, rules, or regulations governing the removal of employees 
to the contrary notwithstanding” — ^authority which the 77th 
Congress renewed. Meantime, by section 15 of the Emergency 
Relief Act of 1941 it was provided that “no Alien, no Communist, 
and no member of any Nazi Bund Organization shall be given 
employment ... on any work project” to be prosecuted under the 
act. At the same session of Congress the practice was initiated of 
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embodying in appropriation acts riders barring the use of any of 
the funds appropriated for the payment of salary or wages to 
“any person who advocates or belongs to an organization which 
advocates, the overthrow of the Government by force,” a practice 
since repeated and extended/^ 

And at this point Mr. Dies and his Committee on Un-Ameri- 
can Activities entered the picture, when in 1942 it requested the 
FBI to investigate a list of i,xoo allegedly “disloyal” employees, 
of whom two were ultimately found to deserve dismissal.”® De- 
spite this meager grist, the Attorney General now felt it to be 
inctimbent upon him to set up an advisory Interdepartmental 
Committee to regularize and coordinate the handling of FBI 
reports. The committee failed of its purpose, as likewise did the 
committee of presidential creation which replaced it early in 
1943.”'* Nevertheless, it was not until three years later, on No- 
vember 25, 1946, to be precise, that the President decided on 
further action. On that date, following the urging of a subcom- 
mittee of the Civil Service Commission, the President’s Tempo- 
rary Commission was created by Executive Order 9806 to make a 
full investigation of the disloyalty problem and to propose an ade- 
quate program; and it is from the report of this body, which 
comprised representatives of the Civil Service Commission and 
of the State, War, Navy, Treasury, and Justice Departments, that 
Order 9835 directly stems. 

Meantime, Congress had begun to manifest a renewed and 
more urgent interest in the question of employee loyalty. This 
was evidenced by its adoption early in July 1946 of the “McCarran 
Rider” to the State Department appropriation whereby the Sec- 
retary was empowered, in his “absolute discretion,” to “terminate 
the employment of any oflEcer or employee of the Department of 
State or of the Foreign Service of the United States whenever he 
shall deem such termination necessary or advisable in interests 
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of the United States” — a provision repeated the following year“® 
— ^and by the passage by the House July 15, 1947, of the so-called 
Rees bill, providing an expeditious procedure for the separation 
of “disloyal” employees from all branches of the civil service.”® 
A year earlier had occurred the Canadian spy expos^ the central 
figures in which, officials of the Dominion government with uni- 
versity background, were shown to have communicated “defense 
secrets” to a member of the USSR legation at Ottawa simply 
from the motive, it appeared, of forwarding the cause of world- 
wide revolution.”^ The episode produced an immense and pro- 
longed sensation on this side of the line, and especially on Capitol 
Hill. When it was promulgated Order 9835 was not improbably 
designed in part to head off more drastic action by Congress itself. 

Order 9835 falls into six “parts,” of which Part I provides for 
the investigation of applicants for posts in the executive branch, 
and Part II for the removal of disloyal incumbents. The former 
business is assigned, in the case of persons handling the competi- 
tive service, to the Civil Service Commission; in the case of others, 
it falls to the employing department or agency itself. Provision 
for an effective program to assure that disloyal civilian officers or 
employees are separated from the public service is, on the other 
hand, made the personal responsibility of the head of “each de- 
partment and agency in the executive brafnch of the government,” 
in discharge of which each head is required to set up one or more 
loyalty boards” of not less than three representatives of the 
department or agency, to inquire into the loyalty of existing per- 
sonnel and “make recommendations” respecting removal “on 
grounds relating to disloyalty.” It is further ordered (Part III) 
that the Civil Service Commission shall establish from its mem- 
bership “a Loyalty Review Board of not less than three impartial 
persons with authority to review cases of persons recommended 
for dismissal on grounds of disloyalty by any loyalty board.” 
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In Part V of the order is defined the standard for refusal of 
employment and for dismissal from employment in an executive 
department or agency, which is stated to be that “on all the 
evidence, reasonable grounds exist for belief that the person in- 
volved is disloyal to the Government of the United State/"; and in 
this connection it is provided that certain activities and associations 
of an applicant or incumbent “may be considered,” to wit: “sabo- 
tage, espionage,” “treason or sedition,” “advocacy of revolution 
or force or violence to alter the constitutional form of govern- 
ment of the United States,” “intentional, unauthorized disclosure 
. . . imder circumstances which may indicate disloyalty to the 
United States,” of ofl&cial documents or information of a con- 
fidential character, “serving the interests of another government 
in preference to the interests of the United States,” and, finally, 

“membership in ... or sympathetic association with any foreign or 
domestic organization, association, movement, group or combination 
of persons, designated by the Attorney General as totalitarian. Fascist, 
Communist, or subversive, or as . . . seeking to alter the form of gov- 
ernment of the United States by unconstitutional means.” 

The first constitutional question to arise on the order concerns 
the source of the President’s power to issue it. This, perhaps, is 
not quite so obvious as might appear on first consideration, since 
it is Congress who brings the civil service into being, who deter- 
mines the powers and duties of its members, their pay, tentire, 
terms of promotion, and so forth. That, on the other hand, the 
President had, in the absence of any conflicting expression of 
policy by Congress, the power to issue the order seems to me in- 
dubitable, in view of his duty to “take care that the laws be faith- 
fully executed,” which embraces not only such legislative pro- 
visions as those reviewed above, which voice Congress’s appre- 
hensions of disloyalty, but any and all laws for the enforcement 
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of which loyalty may be reasonably deemed a necessary prerequi- 
site — ^in short, the laws in general. That the President is entided 
to claim broad powers under his duty to take care “that the laws 
be faithfully executed” has been demonstrated many times in our 
history/"® In the case of the heads of departments, moreover, the 
order is assured effective sanction from the President’s unquali- 
fied power of removal over them; while by the precedent of 
Arthur E. Morgan’s removal from TVA a recalcitrant head of 
an independent agency who flouted the order would be subject 
to disciplinary removal for the good of the service. Whether a 
specific incumbent shall be removed for disloyalty is, to be sure, 
left by the order itself with the head of the department or agency 
affected; yet even in such a case it is plausible doctrine that the 
President enjoys an overriding power of removal.'"’® 

A more serious constitutional question is whether the order 
infringes constitutional rights of federal oflEcers and employees. 
Such curtailment as may result from it to an incumbent’s liberty 
of political action certainly would not condemn the order. Chief 
Justice Holmes’s epigram, when he was required nearly sixty 
years ago to pass upon the dismissal of a policeman under a Mass- 
achusetts statute which forbade political activity on the part of 
policemen, that “the petitioner may have a constitutional right to 
talk politics, but he has no constitutional right to be a police- 
man”“® would perhaps, standing by itself, be regarded nowadays 
as a rather too summary dismissal of the issue. But in fact it does 
not stand by itself, for earlier in his opinion Holmes had used 
these, possibly “consolatory,” words: 

“There are few employments for hire in which the servant does 
not agree to suspend his constitutional right of free speech, as well as 
idleness, by the implied terms of his contract. The servant cannot 
complain, as he takes the employment on the terms which are offered 
him. On the same principle the city may impose any reasonable con- 
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dition upon holding offices within its control. The condition that a 
policeman shall not engage in political activity seems to us reason- 
able.””" 

And it was precisely on this ground that the Supreme Court 
recently sustained the restrictions which the Hatch Act of 1939 
imposes upon the political activities of certain categories of fede- 
ral functionaries. The activities banned, a majority of the seven 
Justices sitting in the case held, could be “reasonably” thought to 
interfere with the efficient discharge by the persons affected of 
their official duties.”^ Moreover, the Court recently declined to 
review a lower court decision refusing to enjoin the Secretary of 
Labor from carrying out an order of the Civil Service Commis- 
sion which directed the dismissal of an employee whose attitude 
toward American participation in the recent war had imdergone 
a remarkable change at the time of Hitler’s invasion of Russia. 
Such suspicious loyalty, the lower court held, was ample ground 
for the removal of a government employee “in wartime.”""® I 
doubt very much if the Court would boggle over the phrase “in 
wartime” in another case presenting similar facts, especially in 
view of the present state of our relations with the USSR and 
the latter’s known aptitude in the field of espionage. And that it 
is “reasonable” for the government to require loyalty of its em- 
ployees and to exact an oath of loyalty from them, nobody seems 
to question. 

But do these considerations dispose of the subject? Professor 
Chafee and three of his colleagues in Harvard Law School con- 
tend not. They say:""'* 

“It is imperative to keep clearly in mind what a dismissal under the 
order means. Far more is involved than the loss o£ job. It means that: 

“(i) The person dismissed will be denied all opportunity for em- 
ployment anywhere in the Federal Government. 
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“(2) As a practical consequence, he will also lose almost all possi- 
bility of finding employment within any State or Municipal Govern- 
ment. 

“(3) Also, he will encounter special difficulties in obtaining em- 
ployment in private organizations. 

“Consider the case of one who, for twenty or thirty years — ^his entire 
mature life— has worked in the Forestry Service, or the Bureau of 
Animal Industry of the Department of Agriculture, or the Postal 
Service, or the Bureau of Standards, or the Tennessee Valley Author- 
ity. To deny him all opportunity for employment in governmental 
service, federal, state or municipal, is to deprive him of the only means 
of livelihood for which he has any training or experience. 

“The tested wisdom of our tradition and national experience dictate 
that no sanction so drastic should be applied save after adjudication of 
wrongdoing based upon a full hearing before responsible and impar- 
tial public officers, who are not themselves in fear of losing their own 
jobs.” 

Reciting then the procedtire outlined by the order, its critics 
continue: 

“There is no provision that the accused shall be confronted by such 
evidence as there may be to support the charges against him, so that 
he may undertake to rebut it. Indeed, there is no requirement that the 
evidence against him shall be introduced at the hearing at all. 

“No provision is made for a detailed record of the hearings or, for 
that matter, for a record of any kind. There is no requirement that the 
findings of the loyalty board must be supported by the evidence. In 
fact, there is no requirement that the loyalty board make any findings 
whatever. After the ‘hearing,’ the loyalty board makes its recom- 
mendation to the head of the department or agency. If the recom- 
mendation is for removal and is accepted by the departmental head, 
his decision is subject to an ‘appeal’ to the Loyalty Review Board of the 
Civil Service Commission, which, after review, makes an ‘advisory 
recommendation.’ ” 
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They also criticize the role of the Attorney General: 

“Here we swim in a sea of ambiguity. Is the Attorney General’s 
designation [of organizations as “subversive,” etc.] to be taken as 
final? May the defendant undertake to show that a group with which 
he is sympathetically associated is not subversive, or must he limit his 
defense to an attempt to show that he has no connection with the or- 
ganization? If he concedes his membership, and is foreclosed by the 
Attorney General’s characterization of the organization, will this be 
taken as ‘proof’ that he, as an individual, is likewise subversive, or at 
least as ‘reasonable grounds for belief’ that he is disloyal? Where is the 
burden of proof? Is it on the accused?” 

The substance of this criticism has been repeated by many 
others.**® How are such criticisms to be met; how, to date, have 
they been met? 

Despite a faint suggestion to the contrary in the Harvard state- 
ment, recourse to the courts to correct the faults of the President’s 
order from the point of view of the employee’s interest would in 
aU probability prove futile, and certainly would in the face of the 
opposition to be anticipated from Congress and the President. 
For while it is true that the Court took jurisdiction tinder the 
Declaratory Judgments Act of the case above mentioned involv- 
ing the Hatch Act, yet had it decided in favor of the plaintiff 
employee it would have been entirely powerless to award him a 
remedy. Its opinion would have had the force of a homily in con- 
stitutional ethics, and no more.**® Likewise it is true, as we 
saw in an earlier section of this chapter, that the Court has re- 
viewed decisions by the Court of Claims in suits for unpaid salary 
which rested on the proposition that the plaintiff functionary had 
been dismissed from his post by some one not possessing the 
power of removal over him.**’' But all such actions are brought 
with the consent of the government, which could at any time be 
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withdrawn. And I know of no case in which the Court has ever 
held that, unaided by an act of Congress, it possessed power to re- 
store a wrongfully dismissed functionary to his former post.”® 

But the matter of jurisdiction and remedial powers of the 
courts quite aside, die further question arises whether the judicial 
power is authorized to pass upon otherwise valid measures of the 
government on account of their collateral or “consequential” 
detriment to private interests. Generally speaking, the answer is 
no. The country goes dry, but the producers of alcoholic beverages 
are not compensated for their ruined businesses; the tariff is 
lowered, and the law cannot save from bankruptcy those who 
built in reliance on it; Congress declares war, and scores of enter- 
prises great and litde are sunk without trace and without expecta- 
tion of restitution."® Conceding, therefore, that the government 
has the constitutional power to dismiss oflScers or employees on 
the charge of disloyalty by a certain procedure, the fact that the 
stigma of “disloyalty” was in consequence affixed to the dismissed 
employee would not affect the case. 

What is more, the Court has never thus far manifested the 
least interest in the procedures by which government employees 
have been put out of their jobs, far less any intention of squaring 
them with those conceptions of “due process of law” which apply 
in penal cases, and upon which the critics of the order have 
mainly based their objection to it, For more than thirty-five years 
there has been on the statute books a provision which confines 
the power to remove persons in the classified civil service to “such 
cause as will promote the efficiency of the said service and for 
reasons given in writing.” The provision then continues : 

“The person whose removal is sought shall have notice of the same 
and of any charges preferred against him, and be furnished with a 
copy thereof, and also be allowed a reasonable time for personally 
answering the same in writing; and affidavits in support thereof; but 
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no examination of witnesses nor any trial or hearing shall be required 
except in the discretion of the officer making the removal; and copies 
of charges, notice of hearing, answer, reasons for removal, and of the 
order of removal shall be made a part of the records of the proper de- 
partment or oflfice.”“® 

The safeguards here thrown about the employee are, if anything, 
less Hberal than those which Order 9835 lays down for the re- 
moval of employees for disloyalty. Yet I know of no instance in 
which this procedure has been successfully attacked, or even 
challenged, in court as constitutionally inadequate. Furthermore, 
as its phrasing clearly indicates, the above quoted statutory pro- 
vision was enacted as a concession to federal employees. Prior 
to that time no official power was more arbitrarily exercised than 
the removal power. It was a law unto itself. 

We are forced to the conclusion that any effort to meet criti- 
cism of Executive Order 9835 must come from Congress or the 
President or from those whose business it will be to carry the 
order into effect. Confining attention to the third possibility, I 
wish to review the outstanding feamres of the statement which 
was made public December 28 last by Mr. Seth W. Richardson, 
Chairman of the Civil Service Commission’s recently created 
Loyalty Review Board.”' The powers of this body are, to be sure, 
merely advisory, but there is good reason to believe that its advice 
will usually be followed, and that it will be able to lend effective 
guidance to the development of the policy which is represented 
by the order. 

The legal theory on which the statement is based is phrased by 
Mr. Richardson as follows: 

“The Board is of the opinion, that, legally, the Government is en- 
titled to discharge any employee for reasons which seem sufficient to 
the Government, and without extending to such employee any hear- 
ing whatsoever. We believe that the rights of the Government in that 
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respect are at least equal to those possessed by private employers. We 
also think that the Government, iE necessary, may conclude that any 
suspicion of disloyalty whatsoever, however remote, might, in view 
of the dangerous possibilities involved, sufSce to warrant employee 
dismissal without hearing.” 

By this view any concession made to persons charged with “dis- 
loyalty” under the order is a voluntary one on the part of the 
agencies exercising the removal power. For reasons already can- 
vassed, the position is not open to serious attack, but obviously 
it does not setde the question of what concessions ought to be 
made from the point of view of justice and sound administrative 
policy. 

The principal objection urged against the order is stated by 
Ivlr. Richardson as follows : 

“The point has been vigorously presented to us as follows, ‘Every 
employee accused of disloyalty should be given the right to confront 
his accusers, and subject them to cross examinations.’ This contention 
has obvious force, and presents grave considerations to us. Why have 
we been unable to accept it?” 

The answer which Mr. Richardson returns to this question is a 
forthright adoption of the FBI’s position that it cannot afford to 
dry up its sources of confidential information by revealing them. 
Inasmuch as the FBI has many other tasks to perform than the 
investigation of federal employees as to their loyalty, the position 
seems to me sound, and as is pointed out in the succeeding section 
was advanced in another connection some years ago. At the 
same time, it was hardly necessary for Mr. Richardson to out- 
Herod Herod, as he appears to do in the following sentence of his 
statement: 

“We recognize that the use of such a report as evidence by the vari- 
ous Loyalty Boards, without disclosure of the contents to the employee. 
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does subject the employee to non-confrontation of witnesses against 
him, and does deprive him of the right of cross-examination of such 
witnesses, — a. situation which ought to, and does, give rise to most 
serious questions in the minds of the general public.” 

But in the November 16 issue of the Neu/ Yor\ Herald Tribune 
Mr. Hoover, in answer to a question put to him by Mr. Bert 
Andrews, said: 

. . While the F.B J. does not approve its reports being made pubhc, 
nevertheless, it expects the contents of its reports to be used, and it has 
no objection to a loyalty hearing board confronting an individual with 
charges based upon the contents of its report. The President’s execu- 
tive order provides that ‘the investigating agency may refuse to dis- 
close the names of confidential infor man ts.* ” 

In short, while Mr. Hoover bars disclosure “of the names of con- 
fidential informants,” Mr. Richardson appears to ban disclosure 
of their information as well. At the same time, he in part at least 
compensates for this with the following pledge: 

“Moreover, we shall specifically require the Loyalty Board to give 
careful consideration in its final determination as to whether, in the 
opinion of the Board, the employee has been actually handicapped in 
his defense because of the non-confrontation and lack of opportunity 
to cross-examine source wimesses.” 

Turning, then, to the second main objection urged by critics 
of the order, what they term its “doctrine of guilt by association,” 
Mr. Richardson writes: 

“We are not at all oblivious to the difficulties involved in the de- 
termination of questions sounding in personal loyalty. We intend to 
point out to all persons charged with the carrying out of our proposed 
program, that the probative value of evidence of past or present mem- 
bership in, affiliation with or sympathetic association with, any one or 
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more o£ the organizations now or hereafter designated by the Attorney 
General can be fairly evaluated only after determining, so far as pos- 
sible, the character of the organization, the period, nature and duration 
of the association, whether the employee or applicant was aware of the 
subversive character of the organization at the time of such association, 
and the nature of his activities in connection with such organization.” 

This, it seems to me, goes far to meet the criticism leveled by 
the Harvard group against the vagueness of the Attorney Gener- 
al’s role under the order. Pertinent, too, is Mr. Richardson’s re- 
minder that under the order itself “a specific rule of decision is 
established, to wit: 

“ ‘ . . . whether on all the evidence in the record, reasonable grounds 
exist for belief that the person involved is disloyal.’ ” 

And, as he further points out, no person can be ousted from the 
government service under the order until his case has been passed 
upon by three bodies, the Loyalty Board of his own agency, the 
head of the agency, and a panel of the Loyalty Review Board. 

Altogether, therefore, it seems to me that the statement does go 
a considerable way toward meeting objections to the order which 
have been based on concern for justice to those who are subject 
to removal under it. Even the implication that an employee imder 
charges might be denied confrontation with the evidence against 
him may have been the product of hasty composition, of which 
the statement does not lack other indications. 

But what categories of federal employees precisely are covered 
by the statement ? Some six weeks prior to the publication of the 
Richardson statement the President himself had issued a state- 
ment assuring the country that, while ^^isloyal and subversive 
elements must be removed from the employ of the government,” 
there would be no “witch hunt.” Although the statement 
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sketched a procedure that was apparently intended for all cases, 
yet when the specific question was put to him the President 
answered that it would not govern the Department of State or the 
Atomic Energy Commission/" On December 10, moreover, a 
release from the State Department made it clear that the Depart- 
ment intended to retain the right to discharge or transfer an em- 
ployee as “a bad security risk” even though he might have been 
cleared by the Loyalty Review Board. To quote : 

“‘The State Department will accept the recommendation of the 
Loyalty Review Board in so far as the employee’s loyalty is concerned, 
but reserves the right to determine for itself whether or not, for se- 
curity reasons, the employee is to continue in his old job.””" 

The Department of State intends, in short, to retain the “abso- 
lute discretion” which existing legislation accords it until June 
30, 1948. And it is highly probable that the Department of De- 
fense, as residuary legatee of the old Army and Navy Depart- 
ments, will assert similar powers. 

This difference in relationship to Order 9835 and to Chairman 
Richardson’s gloss upon it between the so-called “sensitive” 
agencies and the others seems to me, in view of present perils, to 
be entirely reasonable.""* The “sensitive” agencies constitute our 
first line of defense. In them the most complete loyalty is a value 
overtopping all others from the point of view of the national 
security which, as Adam Smith conceded, is the first and highest 
responsibility of government. To adopt and adapt a brocard 
from our constitutional law, disloyalty in the “sensitive” agencies 
presents “a clear and present danger” that authorizes procedures 
not otherwise justifiable. At the same time, the “sensitive” agen- 
cies, like all the others, are bound to bear in mind that sound 
administration will not flout the importance of espnt de corps 
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in the service and keeping it attractive to young persons of talent, 
or overlook the undesirability of infecting the service with fear, 
hysteria, mutual suspicion, chauvinism, and fascism. 

EXECUTIVE IMMUNITY VERSUS LEGISLATIVE PREROGATIVE 

And so much for the President as disciplinarian. He is not al- 
ways such; sometimes he appears in the gracious capacity of de- 
fender of the men and women through whom the law is carried 
into execution. Yet even in such cases he ordinarily has an axe of 
his own to grind, and a potent one. 

President Monroe, in the last days of his Presidency, declined a 
caU for papers from the House of Representatives on the ground 
that their publication might do a naval officer still at sea an 
injustice. 

It is important [said he] that the public servants in every station 
should perform their duty with fidelity, according to the injunctions of 
the law and the orders of the Executive in fulfillment thereof. ... It is 
due to their rights and to the character of the Government that they be 
not censured without just cause, which can not be ascertained until, on 
a view of the charges, they are heard in their defense, and after a thor- 
ough and impartial investigation of their conduct.**® 

A generation later the Attorney General informed President 
Pierce that the President of the United States “in the discharge of 
his constitutional duty to take care that the laws be faithfully 
executed, may, in his discretion, well assume, in certain cases the 
defense of ministerial officers.”"® 

It was also in this tradition for the late President Roosevelt, 
when Congress attempted in 1943 to remove from the govern- 
ment pay roll three officials whom it charged with radicalism, to 
come to their defense both by a special message to Congress assail- 
ing the rider as a bill of attainder” and “an unwarranted 
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encroachment upon the authority of both the executive and judi- 
cial branches.” And later the Supreme Court endorsed the first of 
these criticisms in a case in which the Department of Justice ap- 
peared by the President’s order on behalf of the assailed ofl&cials.“^ 

The occasion for most presidential interventions between Con- 
gress and executive personnel has been of the type illustrated by 
President Monroe’s in 1825. The point at issue, however, has gen- 
erally been not justice to the official involved but the right of the 
Executive Department to keep its own secrets. In the famous case 
of Marbury v. Madison the question arose early in the proceed- 
ings whether Attorney General Lincoln was obliged to answer 
certain questions put to him in support of Marbury’s application 
for an injunction to Secretary of State Madison. In Cranch’s re- 
port of the case we read : 

“Mr. Lincoln, attorney general, having been summoned, and now 
called, objected to answering. . , . On the one hand he respected the 
jurisdiction of this court, and on the other he felt himself bound to 
maintain the rights of the executive. He was acting as secretary of state 
at the time when this transaction happened. He was of opinion, and his 
opinion was supported by that of others whom he highly respected, 
that he was not bound, and ought not to answer, as to any facts which 
came oflScially to his knowledge while acting as secretary of state. . . . 

“Mr, Lee stated that the duties of a secretary of state were two-fold. 
In discharging one part of those duties he acted as a public ministerial 
officer of the United States, totally independent of the President, and 
that as to any facts which came officially to his knowledge, while acting 
in this capacity, he was as much boimd to answer as a marshal, a col- 
lector, or any other ministerial officer. But that in the discharge of the 
other part of his duties, he did not act as a public ministerial officer, but 
in the capacity of an agent of the President, bound to obey his orders, 
and accountable to him for his conduct. And that as to any facts which 
came officially to his knowledge in the discharge of this part of his 
duties, he was not bound to answer. 
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“The court said, that if Mr. Lincoln wished time to consider what 
answers he should make, they would give him time; but they had no 
doubt he ought to answer. There was nothing confidential required to 
be disclosed. If there had been he was not obliged to answer it; and if 
he thought that any thing was communicated to him in confidence he 
was not bound to disclose it.””® 

Here, of course, the question at issue was whether the Supreme 
Court could require an official to answer, but the doctrine stated 
is equally applicable to the case of an investigation by a congres- 
sional committee. This doctrine is that a high executive official is 
not bound to divulge matters regarding which he is a confidant 
of the President. At the same time the Coxirt impliedly claims the 
right to say finally whether such a plea on the part of an official 
is a valid one. In both these respects subsequent practice has 
broadened the scope of the immunity which the President can 
throw about a subordinate member of the executive department 
from judicial and legislative investigatory processes. 

In addition to his duty to the laws, a supplementary basis of the 
President s power to do this is the principle of his own immunity 
from judicial process. The question whether there was such a 
principle was discussed at the very beginning of the government 
by Vice-President Adams, Representative Fisher Ames, and Sena- 
tor William Maclay. The first two stated the conclusion that a 
President in office was answerable to no judicial process except 
impeachment. The President, they argued, was above “all judges, 
justices, etc., and, secondly, that judicial interposition involving 
the President personally was liable to interfere with the operation 
of the governmental machinery. This, too, seems to have been 
future Chief Justice Oliver Ellsworth’s opinion; Maclay thought 
decidedly otherwise.”® 

A decade later Jefferson’s followers made it one of the grounds 
of their attack upon Justice Samuel Chase that he had refused to 
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subpoena President Adams during the trial of Dr. Cooper for 
sedition, but this did not prevent Jefferson when President from 
refusing to respond to Chief Justice Marshall’s subpoena in Aaron 
Burr’s Trial for Treason, nor from casting the robe of his im- 
munity over three members of his Cabinet and three clerks in the 
State Department whose testimony was desired by the defense in 
another trial. Being summoned to appear in court, these offi- 
cials refused, writing the trial judges that the President “has 
especially signified to us that otir official duties cannot ... be at 
this jxmcture dispensed with.”*^° 

In the many years that have rolled by since Jefferson’s Presi- 
dency there have been hundreds of congressional investigations. 
But I know of no instance in which a head of department has 
testified before a congressional committee in response to a sub- 
poena, nor been held for contempt for refusal to testify. All 
appearances by these high officials seem to have been voluntary. 
The rule of immunity is, however, regarded with special defer- 
ence in the case of the Secretary of State. When recently a green 
Congressman, whose head had possibly been turned by his find- 
ing himself a member of a subcommittee of the House on the 
Merchant Marine, issued a subpoena to Secretary Marshall, his 
embarrassed associates promptly recalled the document and gave 
their brash colleague a little lecture on the “protocol” obtain- 
ing in such matters.”" Likewise, while other heads of depart- 
ments may be “directed” by Congress or one of its committees to 
furnish needed documents, the Secretary of State is invariably 
“requested” to furnish them; and in both instances the call is 
usually qualified by the softening phrase “if the public interest 
permits.” 

Certain recent episodes relate the immunity principle to the 
double problem of national security and employee loyalty. In a 
letter addressed to Attorney General Jackson xmder date of April 
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23, 1941, Representative Carl Vinson of Georgia, writing in the 
capacity of Chairman of the House Committee on Naval Affairs, 
requested that the Committee be furnished with “all” FBI re- 
ports since June 1939, “together with all future reports,” etc., 
from the same source in connection with “investigations made by 
the Department of Justice arising out of strikes, subversive activi- 
ties,” and so forth. The Attorney General refused the request, 
saying: 

“It is the position of this Department, restated now with the approval 
of and at the direction of the President, that all investigative reports are 
confidential documents of the executive department of the Govern- 
ment, to aid in the duty laid upon the President by the Constitution to 
‘take care that the laws be faithfully executed,’ and that congressional 
or public access to them would not be in the public interest. 

“Disclosure of the reports could not do otherwise than seriously 
prejudice law enforcement. Counsel for a defendant or prospective de- 
fendant, could have no greater help than to know how much or how 
little information the Government has, and what witnesses or sources 
of information it can rely upon. This is exactly what these reports are 
intended to contain. 

“Disclosure of the reports at this particular time would also prejudice 
the national defense and be of aid and comfort to the very subversive 
elements against which you wish to protect the country. For this reason 
we have made extraordinary efforts to see that the results of counter- 
espionage activities and intelligence activities of this Department in- 
volving those elements are kept within the fewest possible hands. A 
catalogue of persons under investigation or suspicion, and what we 
know about them, would be of inestimable service to foreign agencies; 
and information which could be so used cannot be too closely guarded. 

Moreover, disclosure of the reports would be of serious prejudice to 
the future usefulness of the Federal Bureau of Investigation. As you 
probably know, much of this information is given in confidence and 
can only be obtained upon pledge not to disclose its sources. A disclos- 
sure of the sources would embarrass informants— sometimes in their 
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employment, sometimes in their social relations, and in extreme cases 
might even endanger their lives. We regard the keeping o£ faith 
with confidential informants as an indispensable condition of future 
efficiency. 

“Disclosure of information contained in the reports might also be 
the grossest kind of injustice to innocent individuals. Investigative re- 
ports include leads and suspicions, and sometimes even the statements 
of malicious or misinformed people. Even though later and more com- 
plete reports exonerate the individuals, the use of particular or selected 
reports might constitute the grossest injustice, and we all know that a 
correction never catches up with an accusation.”^^ 

The bearing of some of Mr. Jackson’s observations on matters 
discussed in the preceding section is evident. 

Other occurrences of like character are the following: In July 
1943 the War and Navy Departments, acting on the order of 
President Roosevelt, refused certain information to a House com- 
mittee investigating the Federal Communications Commission, 
on the ground that to do so would be “contrary to the pubUc 
interest.” Early in 1944 the head of FBI refused to testify before 
the same committee, and was supported by Attorney General 
Biddle in doing so. The latter also refused to produce the Presi- 
dent’s “directive” on which Mr. Hoover had based his refusal, 
saying: 

“It is my view that, as a matter of law and of long-established con- 
stitutional practice, communications between the President and the 
Attorney General arc confidential and privileged, and not subject to 
inquiry by a committee of one of the houses of Congress. In this in- 
stance it seems to me that the privilege should not be waived; to do so 
would be to estabhsh an unfortunate precedent, inconsistent with the 
position taken by my predecessors. I must, therefore, respectfully de- 
cline to produce before your committee the President’s communica- 
tions.” 
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A few months later Mr. Byron Price, Director of CO (Office of 
Censorship), declined to transmit to a Senate committee, with- 
out first being subpoenaed by it, a file of intercepts, and no sub- 
poena was issued. Then in May 1947 President Truman refused 
to let the Senate War Investigating Committee comb the late 
President Roosevelt’s files bearing on its Arabian oil inquiry, but 
at the same time requested executors of the Roosevelt estate to 
produce any such documents which it might uncover.'^® 

The cause cSUbre to date, however, in this matter is one in- 
volving the present director of the Bureau of Standards, Dr. 
Edward U. Condon. As a physicist of note. Dr. Condon has had 
an important part in the development of the atomic bomb. Re- 
cently the House Committee on Un-American Activities, in 
runamaging through the files of the Department of Commerce, 
came upon one in which Dr. Condon was absolved by the depart- 
ment’s loyalty board of being “one of the weakest links in our 
atomic security” and an associate of “alleged Soviet agents.” The 
basis of the board’s finding, it transpired, was an FBI report, and 
this the Un-American Activities Committee decided that it must 
see. On March 3, 1948, consequently, after less formal approaches, 
the committee adopted the extraordinary course of subpoenaing 
Secretary Harriman to produce the file, which, by order of the 
President, Mr. Harriman refused to do. Logically this recalci- 
ftance on the Secretary s part should have been followed by an 
order of the House citing him for “contempt,” and then his trial 
under the Act of 1857 in the District Court on the charge of “mis- 
demeanor, unless meantime the President had pardoned him, 
as he would have been entitled to do. The committee, however, 
being at this stage in the position of seeking an appropriation 
from the House for the coming year, decided to proceed more 
conservatively. The result was that not only did the committee 
get a handsome appropriation, but on April 22 the House itself 
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adopted a resolution peremptorily ordering the administration 
to surrender the desired data. Meantime, on March 15, the Presi- 
dent had issued a general order forbidding all executive depart- 
ments and agencies to furnish information concerning the loyalty 
of their employees to any court or committee of Congress. And so 
matters stand as this book goes to press.'^^ 

The constitutional merits of the quarrel between the House 
and the administration are easily assessed. No one questions, or 
can question, the constitutional right of the House to inform 
itself through committees of inquiry on subjects which fall 
within its legislative competence and to hold for contempt recal- 
citrant witnesses before such committees, and undoubtedly the 
question of employee loyalty is such a subject. On the other hand, 
this prerogative of Congress has always been regarded as limited 
by the right of the President to have his subordinates refuse to 
testify either in court or before a committee of Congress concern- 
ing matters of confidence between them and himself. Are, then, 
communications to the President or to officials who are author- 
ized by him to receive them concerning the loyalty of federal 
executive personnel such matters of confidence.? The question 
must certainly be answered in the affirmative. The President’s 
“freeze order” of March 15, 1948, is the logical corollary of his 
“Loyalty Order” of March ii, 1947, and a necessary expedient to 
prevent the demoralization of the Civil Service. 

To sum up briefly: From the outset the relation of the Presi- 
dent to the remainder of the executive establishment of the 
government has been influenced by two more or less conflicting 
ideas. Originally the notion of legislative supremacy enjoyed a 
preponderating influence, but under Jackson the notion of presi- 
dential domination underwent a great accession of power. En 
revanche, to escape the operation of an xmcontroUed presidential 
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removal power — the result for constitutional doctrine of the 
Duane ouster in 1833 — Congress fifty years later set up the Civil 
Service Commission outside the executive departments, although 
not outside the Executive Department, unless we reject the prin- 
ciple of the separation of powers as an underlying doctrine of our 
constitutional system; and thus was inaugurated an experiment 
from which have latterly issued a considerable number of execu- 
tive agencies not subject to presidential direction in the perform- 
ance of their functions. 

The Myers Case was decided by a former President under the 
influence of Jacksonian concepts, and went to such lengths that 
Congress was stripped of all power to protect the independence 
of these bodies even when exercising their “quasi-judicial” func- 
tions. This result, however, was soon perceived by the Court to 
clash with the doctrines which it had been building up since 
about 1890 with regard to “a fair hearing” in connection espe- 
cially with rate regulation; and in the Humphrey Case it beat a 
precipitate retreat from the ideology of the Myers decision. 

Yet, despite their contradictions, one common purpose can be 
perceived in both these decisions; namely, to make presidential 
removal power and presidential supervisory power march abreast. 
How extensive, then, ought the latter be.? The President’s Com- 
mittee on Administrative Management urged in 1937 that it 
ought to be complete as to all “non-judicial” duties of administra- 
tive agents; but so far Congress has not accepted the suggestion; 
nor ought it, save in full recognition of the dangers of political 
interference with tasks which often require a trained judgment 
for their satisfactory performance. Nor should it be forgotten that 
the national legislative power, in which the President’s part is 
very important these days, is always available to correct the more 
serious aberrations of its administrative agents. 

For all that, recent developments have forced a partial return to 
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the ideology of the Myers Case. Since 1939 both Congress and the 
President have become increasingly aware that the subversive 
methods of contemporary totalitarian governments have given 
rise to a novel problem in administration, that of making sure of 
the loyalty to the United States of the men and women employed 
in its service. Executive Order 9835 accordingly claims for the 
President, as an offshoot of his duty to “take care that the laws be 
faithfully executed,” the power to sift incoming and existing per- 
sonnel as to “loyalty,” The power itself is not open to serious 
challenge, nor is its exercise open to challenge in court. Reliance 
must therefor be had on the willingness of the political branches 
to do the fair thing by government employees, bearing in mind 
that, while the national security is indeed a primary interest, yet 
sound administration will not neglect the claims of justice or 
ignore the probable demands of those who contemplate staking a 
career in the public service. 

As the converse of his power to discipline unfit personnel, the 
President, aided by his pardoning power, is able to spread over 
them to some uncertain extent the mantie of his own immunity 
from judicial process and from legislative inquiry, except of 
course in impeachment proceedings against himself. This, how- 
ever, should not be done for the protection of the persons thus 
immunized, but only for that of state secrets, or what purport to 
be such; and among these today may ordinarily be classified 
information bearing on the loyalty of federal executive personnel. 
That the power is capable of colliding head on with Congress’s 
inherent power to investigate all matters as to which it may legis- 
late is obvious. Thus far the adjustment of the two powers to one 
another has been effected by the give-and-take of the political 
process and presumably it must continue to be. 
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CHIEF EXECUTIVE 

T he President’s role of Chief Executive is a varied one. It 
stems immediately from his duty to “take care that the laws 
be faithfully executed,” but it also draws sustenance from the 
opening clause of Article II, from his role as “Commander-in- 
Chief,” from his prerogative to pardon “offenses against the 
United States,” and from certain theories outside the Constitu- 
tion. Many questions of constitutional interpretation arise in 
consequence. As was shown in the preceding chapter, the Presi- 
dent’s duty to the law often puts upon him the duty to interpret it 
for the Executive Department. While this has always been the 
case, thanks to the broad terms in which congressional legislation 
has in recent years come to be couched even in times of peace, 
executive interpretation of statutes frequently amounts today to a 
species of subordinate legislation. The question naturally arises 
whether there are statable limits to this kind of thing, or available 
safeguards against the indefinite accumulation of power by this 
method in the hands of the President. 

Again, the President has in certain contingencies employed the 
armed services in the enforcement of the law, has even proclaimed 
martial law and suspended the privilege of the writ of habeas 
corpus. What constitutional limitations exist to the utilization of 
these procedures; what constitutional machinery exists to make 
any such limitations effective? Tlien there are those “emer- 
gencies” short of war, more frequent nowadays than of yore, 
emergencies for which either no legislative provision has been 
made or for which the provision made is, in the judgment of the 
President, inadequate. W hat in such situations are his power and 

The Notes to this chapter begin on page four hundred thirty -seven 
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duty ? All these and others are matters to be discussed under the 
above caption. 

THE PRESIDENT AS LAW INTERPRETER; DELEGATED 

LEGISLATIVE POWER — APPROPRIATION ACTS 

CONCURRENT RESOLUTIONS 

There is no doctrine of American constitutional law which is 
more securely established than that when the courts are employed 
in the enforcement of the law their interpretation of it is final for 
the situation submitted to them. All executive readings of the 
laws are, therefore, when they give rise to litigation, subject to 
review by the courts, and so ultimately by the Supreme Court.* 
Yet even in such instances the Court is free to retire behind the 
maxim, which also goes back to an early date, that great weight 
ought to be accorded an executive interpretation, particularly if it 
has been uniform and is of long standing.* 

Certain acts of the first Roosevelt in promotion of his “conserva- 
tion policy” are illustrative in this connection. As the statutes then 
stood the President was specifically authorized to withdraw from 
private entry all lands in which “mineral deposits” had been 
found, and- so inferentially only such lands. In the teeth of this 
provision Mr. Roosevelt withdrew, “pending legislation,” many 
parcels of land for forest and bird reserves, or because they were 
supposed to contain oil, coal, or phosphate, or for other reasons.® 
Later with the advent of the Taft administration many of the 
above orders were canceled as being invalid, but eventually Presi- 
dent Taft himself withdrew a large tract in California in which 
oil had been discovered, asking Congress at the same time to 
ratify his action. The Act of June 25, 1910, however, which Con- 
gress presently passed, while it gave the President carte blanche 
as to future temporary withdrawals, made no reference to past 
withdrawals.'* In United States v. Midwest Oil Co^ the Taft order 
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was nevertheless upheld on the ground that it was supported 
by long-continued usage which Congress had had ample oppor- 
tunity to correct but never had. Prior to 1910, the Court pointed 
out, there had been scores o£ executive orders establishing or en- 
larging governmental reservations of various sorts, and all with- 
out definite statutory warrant. Indeed, the Court itself had nearly 
fifty years previously justified this very practice on the ground of 
its having existed from “an early period in the history of the Gov- 
ernment.”® In short, the President was recognized as being able to 
acquire authority from the silences of Congress as well as from its 
positive enactments, provided only the silences were sufficiently 
prolonged. 

Furthermore, whenever executive constructions of a statute as- 
sume a negative shape every possibility of their coming under 
judicial scrutiny is obviated automatically. Indeed, the very ker- 
nel of the power to interpret a statute preparatory to its enforce- 
ment is the power to determine whether a prosecution or odier 
positive act shall be attempted under it. While at the outset of the 
government this power was apparendy regarded as being dis- 
persed among the various United States district attorneys, it was 
another of Jackson’s achievements, facilitated by th*e ever com- 
pliant Taney, to make good the right of the President to the final 
voice in all such matters when he chooses to assert it. The point 
arose in connection with some jewels which had been stolen from 
the Princess of Orange and seized by officers of the United States 
Customs in the hands of the thief. A request was thereupon filed 
by the minister of the Netherlands for the restoration of the 
booty, but not before the local United States district attorney had 
begun condemnation proceedings on behalf of the United States 
which, as he soon indicated, he was indisposed to discontinue. In 
this dilemma Attorney General Taney informed the President 
that since the district attorney had the option imder the law to 
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discontinue the suit, the President had the constitutional right 
to compel him to exercise that option or to eifect his removal and 
appoint a more responsive successor/ Subsequent legislation has, 
in effect, ratified this doctrine. By the Act of August 2, 1861, the 
Attorney General, a member of the President’s Cabinet, was 
endowed with power of supervision and direction of all marshals 
and district attorneys of the United States, while by the Act of 
March 3, 1887, he was authorized to determine in all cases whether 
appeal should be taken from decisions adverse to the United 
States;® that is to say, in effect the President was so authorized. 

Theoretically, to be sure, the decision of the designated agents 
of national law enforcement, at whose head stands the Chief 
Executive, whether or not to enforce a statute in a given situation 
or situations, may not be based on mere grounds of expediency 
but must be required by the statute in question, or at least have 
its sanction. Actually, any particular statute is but a single strand 
of a vast fabric of laws demanding enforcement; nor — ^simply 
from the nature of the case — can all these be enforced with equal 
vigor, or with the same vigor at all times. So the President’s duty 
to “take care that the laws be faithfully executed” has come to 
embrace a broad power of selection among the laws for this pur- 
pose; and that this power is today without statable limits the 
history of the Sherman Act alone is sufficient proof. In a word, 
the President’s very obligation to the law becomes at times an 
authorization to dispense with the law.® 

Nor is it alone in prosecutions that executive interpretations of 
statutes may flower. Nowadays they give rise to proclamations, 
orders, ordinances, rules, regulations, “directives” — ^what have 
you.? — to supplement the law as it comes from the hands of 
Congress, and to give it definiteness — ^in a word, to executive 
lawinahing^° We are thus brought face to face with the maxim, 
derived immediately from John Locke’s Treatise on Civil Gov- 
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ernment, more remotely from a passage of Justinian’s Digest hav- 
ing nothing to do vs^ith legislative power, that “the legislature 
may not delegate its power.”” 

By the strict logic of the principle of the separation of powers, 
the only power which the legislature possesses to delegate is 
legislative power; yet by the maxim just quoted it is this power 
precisely which the legislature cannot delegate. Conversely, by 
the principle of the separation of powers the executive should be 
incapable of receiving or exercising anything but executive 
power, from which it must follow either that the executive can 
never receive any power from the legislature or that when power 
passes it is automatically transmuted from legislative into execu- 
tive power. But the former alternative is obviously contrary to 
fact, and the latter opens the way to delegation by the legislature 
of all its power to the executive. Nor is it suflScient to urge that 
executive power is a mere capacity to act within limits set by the 
legislature. For the obvious answer is that, on this assumption too, 
the maxim against delegation loses all its virtue unless there is 
some intrinsic limitation to the capacity of the executive thus to 
act, which again would render the maxim superfluous.” 

First and last, we And it to be the fact that the legislature has 
always been acknowledged to have the right to pass three kinds of 
laws, every one of which represents a delegation of powers which 
the legislature itself might exercise. These are: (i) laws delegat- 
ing to local units powers of local self-government; (2) laws to go 
into effect upon the happening of some future event to be ascer- 
tained by some other authority; (3) laws delegating a consider- 
able measure of choice or discretion as to the actual content and 
application of the law. The first category has always been recog- 
nized by American courts as furnishingan exception to the mavi'm 
and as being justified by the fact that local self-government is 
fundamental” to the American constitutional system.*® All the 
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cases accordingly which have arisen under the ma xim touching 
the relation of legislative to executive power represent an en- 
deavor to set limits either to the practice of “contingent” legisla- 
tion — category (2) ; or to the not always distinguishable practice 
of vesting executive discretion regarding the application of the 
law to a situation deemed to be already in existence — that is, 
category (3)."“ 

The earliest case bearing upon the relation of the legislative 
power of Congress to national executive power was that of United 
States V. Brig Aurora^^ which arose out of the Non-Intercourse 
Act of 1809. This act, in forbidding trade with Great Britain and 
France, authorized the President to suspend its provisions when 
in his judgment certain events had taken place, and likewise to 
revive them upon the occurrence of certain other events, of which 
also he was to be the judge. The Aurora was seized for attempting 
to trade contrary to the provisions of the act after it had been 
revived by presidential proclamation. Counsel for claimant ar- 
gued: “To make the revival of a law dependent upon the presi- 
dential proclamation is to give that proclamation the force of a 
law.” “Congress cannot transfer the legislative power to the 
President.” The Court, nevertheless, upheld the government, 
saying, “We see no sufficient reason why the legislature should 
not exercise its discretion in reviving the act of 1809, either ex- 
pressly or conditionally as its judgment should direct.” 

The precedent thus established was followed in 1891 in the case 
of Field V. Clar'kJ^ in which the point at issue was the validity of 
a provision of the Tariff Act of 1890 empowering the President to 
suspend certain other provisions of the act in described contingen- 
cies to be ascertained by him. The Court cited an imposing list of 
similar provisions from earlier statutes and of presidential proc- 
lamations in pursuance thereof, and concluded that both on the 
basis of precedent and of principle the provision m question was 
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vmassailable. “That Congress cannot delegate legislative power 
to the President,” Justice Harlan asserted, 

“is a principle universally recognized as vital to the integrity and nnain- 
tenance o£ the system of government ordained by the Constitution. 
The act of October i, 1890 ... is not inconsistent with that principle. . . . 
Nothing involving the expediency or just operation of such legislation 
was left to the determination of the President. . . . Legislative power 
was exercised when Congress declared that the suspension should take 
effect upon a named contingency. What the President was required to 
do was simply in execution of the act of Congress.” 

The stress of the argument, it will be observed, is on the alleged 
definiteness of the “fact” to be ascertained by the President, for 
it was this which precluded the executive power from varying 
the application of the will of Congress in accordance with con- 
siderations of expediency, and so kept it strictly “executive” Eval- 
uated by this test, subsequent acts of Congress in the same field 
have gone much further. By the Tariff Act of 1922 the duty was 
imposed upon the President of deter minin g, with the aid of 
advisers, differences in costs of production here and abroad, and 
of m a k ing increases and decreases in the customs rates in order 
to equalize such costsj and by the Tariff Act of 1930 he was au- 
thorized to raise or lower the rates set by the statute as much as 
fifty per cent. In Hampton v. United States'^ the former provi- 
sion was attacked on the ground that “the difference in cost of 
production at home and abroad cannot be found as a fact with- 
out using . . . choice between results at every stage, thus expressing 
the exercise of the legislative will.*’ The Court overruled the con- 
tention, but in doing so found it necessary to supplement the 
reasoning in Field v. Clar\ with precedents and arguments of a 
radically different tendency— which brings us to the final and 
most significant of the three categories distinguished above.’® 
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From its very beginning railway rate regulation was character- 
ized by the courts as a “legislative” function. How then could it 
be denied that, in delegating the same function to commissions, 
legislatures were delegating “legislative power”? The question 
first emerged in certain of the state courts in the early 8o’s, and 
was met with a significant modification of the mavim against 
delegated legislation. Instead of saying flatly that the acts creating 
these commissions did not constitute delegations of legislative 
power, they said that they did not constitute invalid delegations 
thereof, the power involved being of such a nature that the legis- 
lature could not itself “satisfactorily” exercise it.“ Subsequently 
the Supreme Court came to adopt closely similar language in 
sustaining delegations of authority to certain of the departmental 
heads to make regulations of a statutory character, and later still 
it advanced an even more elastic test. 

Three cases of special relevance are Buttfield v. Stranahan, 
United States v. Grimaud, and Clar\ Distilling Co. v. West Mary- 
land Railway Co., which were decided respectively in 1904, 1911, 
and 1917.“* The first mentioned involved an act which authorized 
the Secretary of the Treasury to fix “uniform standards of purity, 
quality and fitness for consumption of all” teas to be imported 
into the United States. Said the Court, speaking by Justice White : 

“Congress legislated on the subject as far as was reasonably practica- 
ble, and from the necessities of the case was compelled to leave to 
executive officials the duty of bringing about the result pointed out by 
the statute. To deny the power of Congress to delegate such a duty 
would, in effect, amount but to declaring that the plenary power vested 
in Congress to regulate foreign commerce could not be efficaciously 
exercised.”" 

In short. Congress may delegate its powers when it is necessary 
to do so in order to achieve the results which it desires. 

To the same effect is the lesson of the Grimaud Case. Here de- 
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fendants had been indicted for grazing sheep in the national 
forest reserves in violation of regulations which the Secretary of 
Agricultiare had promulgated imder authority conferred by Con- 
gress. The trial court held the statute in question to be an uncon- 
stitutional delegation of legislative power; and on appeal the 
Supreme Court originally sustained this holding by a divided 
vote/^ but a rehearing convinced it of its error and its final deci- 
sion sustaining the government was unanimous. Speaking for 
the Court, Justice Lamar relied in part upon a distinction between 
“legislative power to make laws” and “administrative authority 
to make regulations.” When allowance is made for the fact that 
the latter must always conform to the former, the distinction is 
obviously only verbal, a begging of the question. The real basis 
of the decision is to be found in the Justice’s recognition that “in 
the nature of things it was impracticable for Congress to provide 
general regulations” for the “various and varying details” of the 
situation which had called for its intervention. For, quoting 
again: 

“What might be harmless in one forest might be harmful in another. 
What might be injurious in one stage of timber growth, or at one sea- 
son of the year, might not be so at another Each reservation had its 

peculiar and special features 

The mental image conjured up by these words is symbolic of the 
ever present complexity of the conditions with which govern- 
ments have to deal today and in the presence of which the Lock- 
ian aphorism has fought a losing rear-guard action. 

Indeed, in the Clark Distilling Company Case the Court 
seemed to be on the verge of chucking the maxim entirely. The 
statute involved was the Webb-Kenyon Act of 1913 which sub- 
jected interstate commerce in intoxicants to the police powers of 
the states. To the argument that this amounted to an tuaconstitu- 
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tional delegation by Congress of its legislative power, Chief Jus- 
tice White answered simply that Congress could at any time 
recover the power which it had delegated.*® By this reading the 
maxim does little more than reword the truism that legislative 
power is not diminished by exercise, and what it forbids is out- 
right and complete abdication.*® It may be added that, in all 
probability, this was precisely the sense which Locke intended to 
give the maxim. 

During World War I and again in World War II congressional 
delegations of power to the President exceeded all previous pat- 
terns, as will be shown in due course. Meantime, in a period of 
“emergency greater than war,” as the late President characterized 
it, the Court undertook to revise its previous latitudinarian doc- 
trines, but with very indifferent success. I have in mind its deci- 
sions in 1935 in the “Hot Oil” and Poultry Cases,*^ in which for 
the first time in our history legislation by Congress was disal- 
lowed as contravening the Lockian maxim. Neither of these 
precedents materially influenced congressional policy even at the 
time, and both have been subsequently relegated by the Court to 
its increasingly crowded cabinet of jxiridical curiosities. 

Fairly typical of later New Deal legislation in the matter of 
delegation is the Agricultural Marketing Agreement Act of 1937, 
by which the Secretary of Agriculture is authorized to set the 
prices of certain agricultural products, including milk, with the 
end in view of restoring their purchasing power to what it had 
been during a previous “base period.”*® Furthermore, in the par- 
ticular case of milk, the Secretary was ordered to take into account 
the price and supply of feed in the “marketing area” for which the 
price was fixed, as well as “other pertinent economic conditions”; 
but in any event was empowered to set a price that would “pro- 
vide adequate quantities of wholesome milk and be in the public 
interest.” And along vtith this delegation of power to the Secre- 
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tary went supplementary delegations of power to producers to 
approve a marketing order without an agreement by handlers 
and to cooperatives to cast the votes of producer patrons. In 
United States v. Roc\ Royal Cooperative, this entire scheme of 
legislation was sustained against all objections to its delegative 
features, and at the same time a price-fixing order of the Secretary 
of Agriculture was upheld as tending to “effectuate the declared 
policy of the act.”*® 

And so much for the Lockian axiom as it operates in peacetime 
and in those fields of power in which it is recognized as applying 
in full force. But there are other fields in which there is even less 
application, iE indeed any at all; the fields, namely, in which con- 
gressional power and presidential prerogative merge into each 
other. One such field is that of foreign relations, to be dealt with 
later; another is that of expenditure. The pertinent provision of 
the Constitution in the latter connection reads thus : “No money 
shall be drawn from the Treasury, but in consequence of appro- 
priations made by law. . . . Inasmuch as this provision could 
have been intended to operate only on the executive branch, it 
assumes that expenditure is primarily an executive function, and 
conversely that the participation of the legislative branch is essen- 
tially for the pmpose simply of setting bounds to executive discre- 
tion — a theory which is confirmed by early practice under the 
Constitution. Thus the first appropriation act under the Constitu- 
tion, which received Washington’s approval September 29, 1789, 
read as follows: 

“An act making appropriations for the present year; Section I. Be it 
enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That there be appropriated 
for the service of the present year, to be paid out of the monies which 
arise, either from the requisitions heretofore made upon the several 
states, or from the duties on impost and tonnage, the following sums, 
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viz. A sum not exceeding two hundred and sixteen thousand dollars 
for defraying the expenses of the civil list, under the late and present 
government; a sum not exceeding one hundred and thirty-seven thou- 
sand dollars for defraying the expenses of the department of war; a 
sum not exceeding one hundred and ninety thousand dollars for dis- 
charging the warrants issued by the late board of treasury, and remain- 
ing imsatisfied; and a sum not exceeding ninety-six thousand dollars 
for paying the pensions to invalids.” 

And the second appropriadon act (March 26, 1790) proceeded 
in the same general categories as the first, although it also con- 
tained some more specific items. The third act (February ii, 
1791) contained only the same general categories as the first, and 
the grant for “the civil list” was stated to be based on estimates 
from the Secretary of the Treasury. The entire act fills about two 
thirds of a page.^* 

Begiiming with the second Congress, however, the annual ap- 
propriadon acts became more and more detailed; those voted by 
the twenty-fourth Congress (May 9 and 14, 1836) filling more 
than fourteen pages of minute specifications.^ Even so, there 
were sdll certain fields in which Congress long left execudve dis- 
credon a nearly free hand in this matter. Thus the provision 
made in the annual appropriation acts during Jefferson’s two ad- 
ministrations and during Madison’s first administration “for the 
expenses of intercotirse with foreign nations” was voted in lump 
sums. In the words of Attorney General Cushing, “Just those 
words, and nothing more, disposed of the whole question during 
the time of Mr. Jefferson.” “ Indeed it was not until 1855 that 
Congress began to assign definite diplomatic grades to named 
coxintries with a specified annual compensation for each. 

The latest chapter in this history is supplied by the Budget and 
Accounting Act of 1921,^'* which, following similar reforms in 
municipal government in various cities of the United States, rep- 
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resents an effort to restore to the national executive the function 
of planning expenditure, while leaving to Congress its proper 
function of consent and grant. In the words of Professor Wil- 
loughby, the act makes the President “the working head of the 
administration in fact as well as in name. The budget serves as 
his plan of operations.”^ 

Of course, I am not suggesting that Congress may not stipulate 
any terms it chooses as the condition of making an appropriation 
and thereby limit the effective scope of the inherently executive 
prerogative of planning and directing expenditure. But, if the 
above argument is correct — ^and it is supplemented by best mod- 
ern practice — Congress is not required to stipulate any terms 
beyond directing that its grants be applied in promotion of the 
“general welfare.”^® 

The most recent development of the delegation problem sug- 
gests the possibility of its permanent solution in a way that 
promises to satisfy the historical sense of the Lockian formula and 
at the same time assure both Congress and the President needed 
elbowroom in dealing with the complexities of modern industrial 
life. As was noted in the preceding chapter, the Reorganization 
Acts of 1939 and 1945, in authorizing the President to regroup 
certain executive agencies and functions, stipulated that no 
“plan” of reorganization was to go into effect until after sixty 
days, during which it might be killed at any time by the two 
houses passing a “concurrent resolution” disapproving it. Be- 
tween these two dates this procedure was repeatedly copied, when 
in the Lend-Lease Act, the First War Powers Act, the Emergency 
Price Control Act, and other war measures provisions were incor- 
porated that rendered the powers which these measiires dele- 
gated subject to repeal at any time by “concurrent resolution” — 
that is to say, by a “vote” or “resolution” which, since it is not laid 
before the President, is not subject to his power of veto.®’^ 
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It is argued, to be sure, that the use of the “concurrent resolu- 
tion” device is unconstitutional, in view of the language of Article 
I, section 7, of the Constitution, which reads: 

“Every order, resolution or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of adjournment) shall be presented to the President of the 
United States; and before the same shall take effect shall be approved 
by him, or being disapproved by him, shall be repassed by two-thirds of 
the Senate and House of Representatives, according to the rules and 
limitations prescribed in the case of a bill.” 

The fact is, nevertheless, that concurrent resolutions have been 
employed for a great variety of purposes from the very beginning 
— ^for expressing the opinion of the two houses on this, that, or the 
other matter, for devising a common program of action, for creat- 
ing joint committees, for directing the expenditure of funds 
appropriated to the use of the two houses, and even for proposing 
amendments to the Constitution — a practice that the Supreme 
Cotut has sanctioned from the beginning.®® It is generally agreed 
that Congress, being free not to delegate power, is free to do so on 
certain stipulated conditions, as, for example, that the delegation 
shall terminate by a certain date or upon the occurrence of a speci- 
fied event, the end of a war, for instance. Why, then, should not 
one condition be that the delegation shall continue only as long as 
the two houses are of opinion that it is working beneficially .? Fiu- 
thermore, if the national legislative authority is free to delegate 
powers to the President, then why not to the two houses, either 
jointly or singly.? And if the Secretary of Agriculture may be 
delegated powers the exercise of which is subject to a referendum 
vote of producers from time to time, as he may be,®® then why may 
not the two houses of Congress be similarly authorized to hold a 
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referendum now and then as to the desirability of the President’s 
continuing to exercise certain legislatively delegated powers? 

As we have seen, moreover, it is generally agreed that the 
maYim that the legislature may not delegate its powers signifies at 
the very least that the legislature may not abdicate its powers. Yet 
how, in view of the scope that legislative delegations take nowa- 
days, is the line between delegation and abdication to be main- 
tained ? Only, I urge, by rendering the delegated powers recover- 
able without the consent of the delegate; and for this pmrpose the 
concurrent resolution seems to be an available mechanism, and 
the only one.*“ 

MILITARY POWER IN LAW ENFORCEMENT 

PRESIDENT VERSUS CONGRESS 

We turn now to the physical aspects of the President’s duty to 
the law. The discussion focuses initially upon the twofold ques- 
tion : What are the respective powers of the President and Con- 
gress in the face of situations of widespread disorder in determin- 
ing (i) the employment of the national forces in the enforcement 
within the United States of the national laws and treaties; (2) 
their employment in fulfillment of the guarantee of Article IV, 
section 4, to the several states against “domestic violence” ? 

The earliest piece of legislation that is relevant to the subject 
is the Act of May 2, 1792, under which the famous “Whiskey 
Rebellion” was put down/* The act dealt only with the “calling 
forth” of the state militias, but this circumstance is probably with- 
out interpretative significance, inasmuch as the small Regxilar 
Army of that day was fully employed in manning the seacoast 
and frontier fortifications. The notable feature of the measure is 
its formulation of the contingency in which the powers it con- 
ferred were to be exercised: “Whenever the laws of the United 
States shall be opposed or the execution thereof obstructed, in 
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any state by combinations too powerful to be suppressed by the 
ordinary course of judicial proceedings or by the power vested in 
the marshals.” Upon such a situation being “notified” to him by 
an associate Justice or district judge of the United States, it was 
made “lawful for the President” to call forth the militia of the 
state involved in the disturbance, and, if necessary, the militias 
of other states; but before despatching them against “the insur- 
gents” the President must first issue a proclamation commanding 
the latter “to disperse and retire peaceably to their respective 
abodes.” 

In the Act of February 28, 1795,'^ the above measure underwent 
revision in two important respects. The requirement that a situ- 
ation bringing its provisions into operation must be first judi- 
cially “notified to the President” was eliminated, with the result 
of making him, in the language of the Court, “the sole and exclu- 
sive judge” of the facts justifying a use of his powers under the 
act." At the same time he was authorized to call forth the militia 
to aid a state in suppressing “domestic violence,” a provision 
which evidently assumes a close identity between “domestic vio- 
lence” and “insurrection,” and in so doing enlarges the possible 
realm of martial law. 

Twelve years later, by the Act of March 8, 1807," Congress 
extended the provisions of the Act of 1795 to the national forces 
in the following terms: 

“That in all cases of insurrection or obstruction to the laws, either of 
the United States or of any individual State or Territory, where it is 
lawful for the President of the United States to call forth the militia 
for the purpose of suppressing such insurrection or of causing the laws 
to be duly executed, it shall be lawful for him to employ, for the same 
purposes, such part of the land or naval force of the United States as 
shall be judged necessary, having first observed all the prerequisites of 
the law in that respect.” 
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Presumably this measure testifies to Jefferson’s conception of the 
proper relation both of the legislative to the executive power and 
of the civil to the military power. All the more, therefore, ought 
it be observed that, in availing himself of the resources which the 
act put at his disposal, Jefferson by no means confined himself 
to its precise terms. Thus in his proclamation of April 19, 1808, 
addressed to “simdry persons” in the region of Lake Champlain 
who were found to be “combining and confederating” against 
the enforcement of the Embargo Act, Jefferson supplemented 
the customary warning to “the insurgents” that they disperse, 
with a sweeping command to “all oflScers having authority, civil 
or military, and all other persons, civil or military, who shall be 
found in the vicinity” to aid and assist “by all means in their 
power, by force of arms and otherwise” the suppression of the 
unruly combinations.'*^ 

Manifestly, this comes very near asserting that all citizens of 
the United States whose services may be needed in that connec- 
tion may be called upon by the President to act as a posse comi- 
tatus to aid in the enforcement of “the laws of the Union.” The 
idea thus set going lay dormant until 1851, when it was revived 
by President Fillmore in an effort to overcome resistance in Bos- 
ton to the Fugitive Slave Act. On the same occasion Fillmore 
urged Congress to modify the proclamation requirement of the 
Acts of 1795 1807 on the ground that it seriously diminished 

the availability of military aid to the civil authority by putting 
unruly elements on notice. Indeed, so far as the requirement pur- 
ported to restrain the President’s employment of the Army and 
Navy in enforcing “the laws of the Union,” Fillmore challenged 
its constitutional validity. By the Constitution, said he, “The 
Army and Navy are . . . placed under the control of the Execu- 
tive; and probably no legislation by Congress could add to or 
diminish the power thus given but by increasing or diminishing 
or abolishing altogether the Army and Navy.” 
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Though Congress did not amend the Act of 1807 to meet Fill- 
more’s ideas, the virtual elimination of the proclamation require- 
ment was accomplished three years later by an ingenious opinion 
of Pierce’s Attorney General, Caleb Cushing, which attributed 
to marshals of the United States, when opposed in the execution 
of their duties by unlawful combinations, the authority to sum- 
mon to their aid not only bystanders and citizens generally, but 
armed forces within their precincts, both state militia and United 
States oflEcers, soldiers, sailors, and marines/^ Then early in 1856 
Pierce himself, pursuing the logic of this opinion a step farther, 
announced the doctrine, apropos of the civil war then raging in 
Kansas, that it lay within his obligation to “take care that the laws 
be faithfully executed” to place the forces of the United States in 
Kansas at the disposal of the marshal there, “to be used as a por- 
tion of the posse comitatus^^ Lincoln’s call of April 15, 1861, for 
75,000 volunteers was, on the other hand, a fresh invocation, 
though of course on a vastly magnified scale, of Jefferson’s con- 
ception of a posse comitatus subject to presidential call; and the 
Act of July 29, 1861, ratified this conception so far as the state 
militias and the national forces were concerned. By this measure, 
still on the statute books, “whenever by reason of xmlawful ob- 
structions, combinations,” etc., “it shall become impracticable, in 
the judgment of the President, to enforce, by the ordinary course 
of judicial proceedings, the laws of the United States,” “it shall be 
lawful” for him “to call forth the militia of any or all the States, 
and to employ such parts of the land and naval forces of the 
United States as he may deem necessary to enforce the faithful 

execution of the laws of the United States Nor is the earlier 

requirement of a preliminary proclamation repeated. Finally, in 
1903 the President was authorized, when calling a state miliHa 
into the national service, to issue his orders for that purpose, via 
the governor, to the militia ojficers.®® Previously the call had gone 

Qimi-ilTr tr\ n-r 
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In short, the President’s power to employ military force in the 
enforcement of the laws of the United States has xmdergone 
enlargement from the first, thanks in part to presidential initia- 
tive, in part to congressional legislation. How has it been with the 
discharge by the “United States” of its guarantee to the states 
against “domestic violence” ? Although it is clearly assumed by 
the Acts of 1795 and 1807 that the term “United States” here 
means Congress primarily — a theory which Chief Justice Taney’s 
opinion in Ijuther v. Borden^^ ratifies — jtt in the great r ail way 
strikes of 1877, which came finally to involve some ten states. 
President Hayes broke through the trammels of these acts, as well 
as those of Article IV itself, again and again. Upon quite inf or mal 
requests of governors, and without awaiting their assurance that 
the legislatures of their states could not be convened, Hayes 
repeatedly furnished the state authorities with arms from the 
national arsenals. Exercising, too, his indubitable right to dispose 
the national forces, or professing the purpose of aiding in the 
enforcement of “the laws of the Union,” and “to protect the prop- 
erty of the United States,” he transferred troops from remote 
posts to posts adjacent to the scenes of trouble, where as he ex- 
plained to Congress “the influence of their presence” contributed 
“to preserve the peace and restore order.”®* 

The tactics thus inaugurated by Hayes were adopted and ex- 
tended by President Cleveland in the Pullman strike of 1894, 
when, in the face of the vehement protests of Governor Altgeld, 
the President despatched troops to Chicago to protect the prop- 
erty of the United States and to “remove obstructions to the 
United States mails and in the Debs Case, decided a few 
months later, the Supreme Court not only underwrote Cleve- 
land’s course, but it improved upon his plea in justification, in a 
dictum which enlarges indefinitely the basis for such action. I 
refer to Justice Brewer’s statement in his opinion for the unani- 
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mous Court that “the entire strength of the nation may be used to 
enforce in any part of the land the full and free exercise of all 
national powers and the security of ail rights entrusted by the 
Constitution to its care.”^* Read in the context of the contempo- 
raneous situation, these words could only have meant that the 
national forces were thus available, at least in the absence of re- 
strictive legislation, at the President’s discretion. In other words, 
they reverse the assumption of the Act of 1807 that such employ- 
ment of the national forces must first be authorized by Congress. 

Nor, with the exception to be noted in a moment, has Con- 
gress ever enacted such restrictive legislation. On the contrary, 
by the Act of April 20, 1871, it imparted to presidential authority 
a new extension. This measure, passed in the presumed exercise 
by Congress of its power to enforce the opening section of the 
Fourteenth Amendment, makes it the right and the duty of the 
President, whenever unlawful combinations in a state hinder 
the execution of the laws, state or national, with the result that 
any class is denied the equal protection of its constitutional rights, 
or “the due course of justice” is obstructed, 

“to take such measures, by the employment of the militia or the land 
and naval forces of the United States, or of either, or by other means, 
as he may deem necessary, for the suppression of such insurrection, 
domestic violence, or combinations.”^^ 

While no President since Reconstruction days has ever invoked 
the vague powers conferred by this measture, it still remains on 
the statute books a potential threat to lynchers and their ilk. 

Finally, in the course of the years 1917— 1922, we discover the 
most complete, sustained, and altogether deliberate neglect of 
the formalities required by Article IV and the supplementary acts 
of Congress that has thus far occurred. The controlling factor at 
the outset of this period was the circumstance that the National 



i66 


PRESIDENT: OFFICE AND POWERS 


Guard had been drafted under the National Defense Act of 1916 
into the national service, thus leaving the states practically 
stripped of armed forces. In view of this condition of affairs, 
Secretary of War Baker as early as May 29, 1917, requested 
General Bliss 

“to direct the commanders of the several departments to maintain rela- 
tions of cordial cooperation with the Governors of the several States in 
their respective departments, and to respond to any call for military 
assistance from such Governors for the purpose of maintaining the 
domestic peace within the State, by the use of any troops tmder the com- 
mand of the department commander as are available for the duty.”^® 

The following November 20 the extremely expeditious pro- 
cedure here outlined was modified by the requirement that 
commanders of the national forces should, “except in cases of 
unforeseen emergency,” refer all requests of the kind indicated 
above to the Adjutant General of the Army at Washington. And 
so matters stood xmtil September 29, 1919, when, following Presi- 
dent Wilson’s collapse, a telegram was sent to all department 
commanders ordering them henceforth to furnish troops directly 
on the request of state authorities without consulting Wash- 
ington. First and last, between 1917 and 1922 soldiers were sent 
into states under the procedures sketched above more than thirty 
times, the majority of the instances being occasioned by labor 
troubles. 

Fifty years ago the Court proclaimed, in the Neagle Case, that 
“there is a peace of the United States.” Today we have to go 
further and recognize that the line which Article IV impliedly 
draws between this general peace and the domestic peace of the 
individual states has become an extremely tenuous one. That is 
the moral to be drawn from the record of legislation and practice 
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just reviewed, and it is confirmed by many other trends in our 
contemporary constitutional development. 

There is, to be sure, another side to the story — not a vastly im- 
pressive one perhaps, yet one requiring passing notice. What it 
amounts to is for the most part simply this: that from time to 
time members of Congress have arisen in their places, and others 
have echoed them, to proclaim that Congress, and Congress 
alone, is entitled, by virtue of its creative powers over the national 
forces and its control of the purse, to say for what purposes these 
forces may be employed, whether at home or abroad; or, at least, 
is entitled to say for what purposes they shall not be employed. 

Certainly this is an arguable position on both logical and his- 
torical grounds, and particularly as respects control of the purse. 
Throughout the centuries lying between the first convocation of 
the Mother of Parliaments down to the formation of the Con- 
stitution of the United States the right to withhold supplies was 
the unrestricted right which accompanies all largess. It has been 
urged, to be sure, that imder the Constitution this unrestricted 
right becomes clipped to the dimensions of a constitutional right 
and must accommodate itself to the entire constitutional struc- 
ture.®^ But, although the principle be conceded, the question still 
remains as to who possesses final audiority in applying it; and the 
verdict of practice under the Constitution is that this authority 
lies with Congress itself except so far as its determinations may be 
upset by presidential veto. 

Unfortunately, a power or control claimable in theory may be 
imavailable in fact, or at best be so only with considerable diffi- 
culty. When Congress appropriates several billions of dollars for 
the support of the Army it unavoidably leaves many loopholes 
to executive discretion in their expenditure. Indeed, under the 
Budget and Accounting Act of 1921 appropriation bills are 
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virtually drawn by the executive in the first instance. Further- 
more, a mili tary or naval unit can often be maintained quite as 
inexpensively at one station as at another, and whether it is active 
in enforcing “the laws of the Union” or protecting American 
interests abroad, or is merely engaged in the daily routine of camp 
or ship life. Besides, even lack of funds will not necessarily deter 
a suflEciently enterprising President, who has been duly instructed 
by his Attorney General in his prerogatives as Commander-in- 
Chief, from an occasional dramatic and popular stroke, as when 
the first Roosevelt started the fleet off around the world and left 
it to Congress to provide the wherewithal to bring it back home.^* 
The statutes, it is true, say: 

“All sums appropriated for the various branches of expendittire in the 
public service shall be applied solely to the objects for which they are 
respectively made, and for no others.”^® 

The principle, indeed, is axiomatic, and hardly required formal 
statement. The diflSculty is to give “the objects” a definition 
which is capable of restricting presidential discretion without at 
the same time nullifying “the objects” for which an army or a 
fleet is maintained at all. 

The one legislative result from the attempts which have been 
made in Congress on various occasions to restrict the power of the 
President in the use of the national forces is to be found in sec- 
tion 15 of the Army Appropriation Act of June 18, 1878, which 
was the meager result of a protracted struggle between a Repub- 
lican President and a Democratic Congress over federal inter- 
ference in elections in the South. The provision is still on the 
statute books, and reads as follows: 

“From and after the passage of this act it shall not be lawful to employ 
any part of the Army of the United States, as a posse comitatus or 
otherwise, for the purpose of executing the laws, except in such cases 
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and under such circumstances as such employment of said force may 
be expressly authorized by the Constitution or by act of Congress; and 
no money appropriated by this act shall be used to pay any of the ex- 
penses incurred in the employment of any troops in violation of this 
section; and any person wilfully violating the provisions of this sec- 
tion shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by fine not exceeding |i 0,000 or imprisonment 
not exceeding two years, or by both such fine and imprisonment.”®® 

This measure was hailed by its sponsors at the time as a tre- 
mendous victory for the cause of “government by the laws.” Said 
one of these gentlemen: 

“Thus have we this day secured to the people of this country the 
same great protection against a standing army which cost a struggle of 
two hundred years for the Commons of England to secure for the Brit- 
ish people.”®* 

Actually, what the provision does, and all that it does, is to repeal 
the Cushing-Pierce device for getting around the proclamation 
requirement. Nor does it necessarily operate beneficially for “gov- 
ernment of the laws,” since in minor emergencies it may easily 
provoke resort to martial law when, but for the restriction, the 
forces employed would have been put at the disposal of a federal 
court and marshal. 

In fact, the comparative ineffectiveness of the measure led the 
year following to a further attempt in Congress to curtail presi- 
dential prerogative. In his veto of the main effort of this sort 
Hayes stated the issue as follows: 

“[The] principle is [asserted] that the House of Representatives has 
the sole right to originate bills for raising revenue, and therefore 
has the right to withhold appropriations upon which the existence of 
the Government may depend unless the Senate and the President shall 
give their assent to any legislation which the House may see fit to 
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attach to appropriation bills. To establish this principle is to make a 
radical, dangerous, and unconstitudonal change in the character of our 
institutions. The various departments of the Government and the 
Army and Navy are established by the Constitution or by laws passed 
in pursuance thereof. Their duties are clearly defined and their support 
is carefully provided for by law. ... It was not the intention of the 
framers of the Constitution that any single branch of the Government 
should have the power to dictate conditions upon which [the public 
funds] should be applied to the purpose for which [they were] col- 
lected. Any such intention, if it had been entertained, would have been 
plainly expressed in the Constitution.”®® 

While the abstract merits of this argument are open to serious 
question on grounds already indicated, it prevailed at the time, 
and the appropriations were voted without the objectionable 
riders.®^ 

In short, it still rests with the President, as it has ever since the 
Act of 1807, to say when the national forces shall be employed 
“against combinations too powerful to be dealt with in the ordi- 
nary course of judicial proceedings,” and hence to say whether 
such combinations exist. The formula, vague as it is, yet lays a 
restraining hand upon the presidential conscience, or at least pro- 
vides a plausible pretext for presidential inaction;®^ and when 
the use of force goes to the length of involving “martial law” it 
may at times afford basis for some measure of judicial review.®® 

MARTIAL LAW UNDER THE CONSTITUTION; 

HABEAS CORPUS 

A regime of martial law may be compendiously, if not alto- 
gether accurately, defined as one in which the ordinary law, as 
administered by the ordinary courts, is superseded for the time 
being by the will of a military commander. It follows that, when 
martial law is instituted under national authority, it rests ulti- 
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mately on the will of the President of the United States in his 
capacity as Commander-in-Chief, It should be added at once, 
nevertheless, that the subject is one in which the record of actual 
practice fails often to support the niceties of theory. Thus, the em- 
ployment of the military arm in the enforcement of the civil law 
does not invariably, or even usually, involve martial law in the 
strict sense, for, as was noted in the preceding section, soldiers are 
often placed simply at the disposal and direction of the civil 
authorities as a kind of supplementary police, or posse corni- 
tatus;^ on the other hand, due to the discretion which the civil 
authorities themselves are apt to vest m the military in any emer- 
gency requiring its assistance, the line between such an employ- 
ment of the military and a regime of martial law is frequently 
anything but a hard and fast one. And partly because of these 
ambiguities the conception itseh of martial law today bifurcates 
into two conceptions, one of which shades off into military gov- 
ernment^ and the other into the situation just described, in which 
the civil authority remains theoretically in control although it is 
dependent on military aid. Finally, there is the situation which 
obtained throughout the North during the Civil War, when the 
privilege of the writ of habeas corpus was suspended as to certain 
classes of suspects, although other characteristics of martial law 
were generally absent. 

The Petition of Right of 1628 forbade “commissions of martial 
law,” which is perhaps the first use of the term. The immediate 
occasion for this provision was furnished by the fact that Charles 
I, following a bad example set by several of his predecessors, had 
haled certain of his subjects before military courts for offenses 
against the ordinary law. But, whether with design or not, the 
sweeping terms of the prohibition gave countenance to the claim, 
soon advanced by the King’s enemies, that it forbade courts-mar- 
tid even for the trial of soldiers charged with breaches of disci- 
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pline. By this view a standing army became impossible, and 
James II’s endeavor to maintain one in the face of it was a prin- 
cipal cause contributing to his forced abdication. From 1690 on a 
standing army was rendered possible in England only by the 
annual enactment by Parliament of the Mutiny Act, authorizing 
courts-martial for the maintenance of discipline in the army but 
for no other purpose. Meanwhile, out of the facts just recited 
arose the dogma that “the common law knows nothing of martial 
law.” Numerous English authorities, reaching far down into the 
nineteenth centtiry, ring the changes on this theme: martial law 
has “no place whatsoever in this realm”; it can never be resorted 
to without parliamentary authorization; since the time of the 
Stuarts it has been “a totally exploded thing”; “it is the most un- 
constitutional procedure conceivable”; “no authority for any- 
thing of the sort can be found” — a chorus which an American 
writer swells with the assertion that martial law “is a threat ... a 
mere bluff. There is under the Constitution [of the United States] 
no such thing.” 

How seriously are these asseverations to be taken ? To say the 
least, they befog the issue, for that there is such a thing as “mar tial 
law” in some sense of the term is today recognized by the most 
conservative authorities. An outstanding illustration is Professor 
Albert Venn Dicey’s Introduction to the Lmw of the Constitution, 
where martial law is depicted, like the British constitution itself, 
as an outgrowth of principles of the common law. More in detail. 
Dicey’s conception sums up in the following propositions: (i) 
Aside from the Crown’s right to put down breaches of the peace, 
martial law does not depend upon any official prerogative, but 
only on a right and duty shared by all. (2) Martial law is not 
established by the customary oflEcial declaration of its existence, 
but arises “from the nature of things” — it is, in fact, “the law of 
paramount necessity.” (3) The necessity of martial law, there- 
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fore, as well as of whatever measxores are resorted to in its name, 
is a matter to be “ultimately determined by a judge and jury.” 
Lasdy, the measures thus taken must be purely of a "preventive^' 
nature — ^martial law cannot punish.^ 

“Martial law,” in other words, is hardly anything more than a 
general term for the operation in situations of public emergency 
of certain well-known principles of the common law — ^the right of 
self-defense of the individual, his right, attended by the cor- 
relative liability, to abate a nuisance, his right and duty to arrest 
one whom he knows to have committed a felony or whom he 
observes in the act of committing a breach of the peace. But if the 
individual, official or otherwise, exceeds the rights of “self-help” 
just enumerated, then he himself becomes subject to the penalties 
of the law notwithstanchng the excellence of his motives, and 
only an omnipotent Parliament can save him from the unpleas- 
ant consequences of his zeal by an act of indemnity.'® 

The judicial history of martial law under the Constitution 
opens with the case of Luther v. Borden, which grew out of 
Dorr’s insurrection in Rhode Island in the year 1842. In meeting 
the situation caused by the insurrection, the legislature of Rhode 
Island, which in those days exercised at will any and all of the 
powers of government in that commonwealth, had declared mar- 
tial law, and under the authority thereby created Luther’s house 
had been invaded and Luther himself put under arrest. The 
majority of the Court held that the questions raised by the case 
were “political” and so not within the judicial province to decide ; 
but Justice Woodbury, in a dissenting opinion, argued at length 
that in thus declaring martial law the Rhode Island legislature 
had exceeded its powers under the Constitution of the United 
States. “By it [martial law],” said he, “every citizen, instead of 
reposing under the shield of known and fixed laws as to liberty, 
property, and life, exists with a rope round his neck, subject to be 
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h ung up by a military despot at the next lamp-post under the sen- 
tence of some drum-head court-martial.” Such a regime, he in- 
sisted, could exist imder the Constitution only as an incident of 
the rights of war, which belonged only to the National Govern- 
ment; for not only could Congress alone declare war but the 
states were forbidden to engage in it without the consent of Con- 
gress. “All other conditions of violence,” he continued, within the 
states “are regarded by the Constitution as but cases of private 
outrage, to be punished by prosecutions iti the courts; or as in- 
surrections, rebellions, or domestic violence to be put down by the 
civil authorities, aided by the militia; or, when these prove in- 
competent, by the general government, when appealed to by a 
state for aid”; and it was only in the last instance that, follow- 
ing a declaration of war by Congress, martial law might be 
resorted to.” 

The majority of the Court, however, while conceding that 
“military government” unduly prolonged would not be “a repub- 
lican form of government” in the sense of the Constitution, was of 
the opinion that the situation in Rhode Island had been “a state 
of war” and that the local government had been within its rights 
in resorting “to the rights and usages of war.” It added, neverthe- 
less, that in such a situation “no more force . . . can be used than 
is necessary to accomplish the object. And if power is exercised 
for purposes of oppression, or any injury wilfully done to person 
or property, the party by whom, or by whose order, it is com- 
mitted would undoubtedly be answerable.” Just how this ac- 
countability was at that date supported by the Constitution of the 
United States the opinion does not indicate. 

The President’s powers in relation to martial law were first 
dealt with by the Court during the Civil War, in the famous 
Prize Cases.” It was there held that the President, by virtue of his 
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power as chief executive and his power as Commander-in-Chief, 
was entitled to treat a region known to be in insurrection as 
enemy country and thereby strip all of its inhabitants of their 
constitutional rights. The case thus ascribes to the President alone 
the power which in Luther v. Borden is attributed to government 
as a whole; and it builds upon the proposition in Luther v. Bor- 
den that an insurrection may be treated as constituting a state of 
war, which it pursues to its logical conclusion. For if insurrection 
is war, then the scene of it is a seat of war, and the difference be- 
tween martial law and military government becomes merely one 
of probable duration and objective. Such being the case, the pos- 
sibility of a judicial remedy for acts performed by presidential 
authorization in the suppression of insurrection at the seat of it, 
except possibly in the extremest cases of outrage, becomes neg- 
ligible. 

The authority of the Prize Cases as a definition of the Presi- 
dent’s power in the employment of martial law was, however, 
soon seriously qualified by the decision in ex parte Milligan, in 
which the conception of martial law as resting on the war power 
and as measured by its rights was superseded by the British con- 
ception of it as a law of necessity to be determined ultimately by 
the ordinary courts. In the words of the Court: 

“If, in foreign invasion or civil war, the courts are actually closed, 
and it is impossible to administer criminal justice according to law, 
then, on the theatre of active military operations, where war really 
prevails, there is a necessity to furnish a substitute for the civil author- 
ity, thus overthrown, to preserve the safety of the army and society; 
and as no power is left but the military, it is allowed to govern by 
martial rule until the laws can have their free course. As necessity 
creates the rule, so it limits its duration; for, if this government is 
continued after the courts are reinstated, it is a gross usurpation of 
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power. Martial rule can never exist where the courts are open, anA in 
proper and unobstructed exercise of their jurisdiction. It is also con- 
fined to the locality of actual war.”^® 

The holding thus turns the doctrine o£ Luther v. Borden and 
the Prize Cases against itself. What the Court says in effect is that, 
unless a situation of disorder amounts to “war,” a question im- 
pliedly reserved to the Court, then there can be no martial law. 
Even Dicey’s summarization of the British conception of martial 
law as a law of “necessity,” to be judged ultimately by the courts, 
is exceeded in rigor. 

A generation later, however, the limiting force of the Millig an 
Case on executive power was in turn materially modified in the 
presence of industrial disorder. The leading case is that of Moyer 
V. Peabodf^ in which plaintiff, a labor leader, brought suit 
against Peabody, a former governor of Colorado, for ordering 
his imprisonment in the course of a labor dispute which arose 
during Peabody’s incumbency. Speaking for the Court, Justice 
Holmes conceded that the state courts were open at the time; also, 
“as it must be, that the governor’s declaration that a state of insur- 
rection existed is conclusive on the courts”; and, lastly, “that the 
governor, without sufficient reason but in good faith, in the course 
of putting the insurrection down, held the plaintiff xmtil he 
thought that he safely could release him.” In the face of these 
admissions— or rather on the basis of them— the Court held that 
Moyer had no action. Quoting the constitution and statutes of the 
state to the effect that the governor was empowered to employ the 
National Guard to suppress insurrection, the opinion proceeds: 

This means that he shall make the ordinary use of the soldiers to 
that end; that he may kill persons who resist, and of course, that he 
may use the mUder measure of seizing the bodies of those whom 
he considers to stand in the way of restoring peace. ... So long as such 
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arrests are made in good faith and in the honest belief that they are 
needed in order to head the insurrection off, the Governor is the final 
judge and cannot be subjected to an action after he is out of office on 
the ground that he had not reasonable ground for his belief. . . . When 
it comes to a decision by the head of the State upon a matter involving 
its life, the ordinary rights of individuals must yield to what he deems 
the necessities of the moment. Public danger warrants the substitution 
of executive process for judicial process.”” 

The opinion thus brushed aside as immaterial the fact which 
the majority opinion in the Milligan Case treats as absolutely cru- 
cial. In spite of that fact, the governor’s finding that an insurrec- 
tion existed and that the arrest and detention of Moyer was a 
necessary measure toward putting it down was accepted as con- 
clusive because, although it was “without sufficient reason,” it was 
“in good faith.” The one handle, in short, which the case offers 
for judicial review of executive proceedings to put down private 
violence, in distinction to punishing it, is the question of the 
executive’s “good faith.” 

And it is this handle which the Court seizes upon in the case 
of Sterling v. Constantin/^ which grew out of an attempt by 
the governor of Texas to enforce the law of the state limiting the 
production of petroleum, by declaring martial law in certain 
counties. A federal three-judge court received testimony flatly 
contradicting the allegations of the governor’s proclamation that 
the region involved was in “a state of insurrection, riot, and a 
breach of the peace.” It found, on the contrary, that the evidence 
showed “no insurrection nor riot in fact ... no closure of the 
courts, no failure of the civil authorities,” and on this ground 
enjoined the governor from proceeding with his military meas- 
ures; and on appeal it was sustained by the Supreme Court in 
so doing. 

The most recent utterance of the Court on the subject of martial 
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law is its decision in the Hawaiian Martial Law Cases/^ which 
will be considered in Chapter VI. The holding of the cases as 
stated in the headnote amounts substantially to a reiteration of 
the Milligan decision, but Justice Black’s controlling opinion for 
the Court advances the thesis that the only employment of the 
military in the enforcement of the civil law which the Constitu- 
tion contemplates is its use as adjunct police taking its orders from 
the civil authorities. Any implication, however, that the Cotirt 
wished to call Moyer v. Peabody into question is diligently 
avoided. 

We turn now to the President’s power in relation to the writ of 
habeas corpus, that greatest of all muniments of Anglo-American 
liberty, whereby is guaranteed, so long as it is available, prompt 
judicial inquiry into all cases of physical restraint and, where the 
restraint is found to be without legal justification, the release of 
the party. The relevant constitutional provision reads as follows: 
“The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in cases of rebellion or invasion the public 
safety may require it.’”'® It is a significant fact that this is the only 
mention of the writ in the entire Constitution. Its existence as part 
and parcel of the law of the land is taken for granted. 

The first question to arise on the above clause was as to the loca- 
tion of the power to suspend. In the once famous Merryman 
Case,” which arose early in the Civil War out of Lincoln’s suspen- 
sion of the writ along “any military line” between New York and 
Washington, Chief Justice Taney, then on circuit, argued that 
only Congress possessed this power. The clause occurs, he pointed 
out, among the restraints on the powers of Congress, and in 
Article I which deals primarily with the legislative power. Fur- 
thermore, in England only Parliament may suspend the writ. 
Also, it was universally assumed at the time of the Burr Con- 
spiracy that the power was Congress’s, a view in which Story later 
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concurred in his Commentaries^ The only power of the Presi- 
dent where the rights of the citizen are concerned, said the Chief 
Justice, “is to take care that they [the laws] be faithfully carried 
into execution as they are expounded and adjudged by the co- 
ordinate branch of the government to which that duty is assigned 
by the Constitution,” in other words, the judicial department. 

Taney’s views were sharply challenged from many quarters, 
and of course remained practically ineffective, their intended ben- 
eficiary continuing to languish in Fort McHenry. Attorney Gen- 
eral Bates answered Chief Justice Taney’s conception of executive 
power as subject to judicial guidance by reiterating the very dif- 
ferent theory of Attorney General Taney. The executive was not 
subordinate to the judicial power, but one of three coordinate 
departments of government. It was, moreover, “the most active 
of all,” “the most constantly in action”; and, while the other 
departments were sworn to support the Constitution, the Presi- 
dent was sworn to “preserve, protect and defend it.” Furthermore, 
under the legislation of Congress the President was explicidy 
empowered to use the military forces of the country to suppress 
insurrection, which meant that he must be free to judge what 
measures this exigency required. He had, therefore, the right to 
“arrest and imprison persons guilty of holding criminal inter- 
course” -with the authors of insurrection, and of this right the 
power to suspend the writ of habeas corpus was a necessary and 
logical ingredient.®^ 

The President’s action was also endorsed by a number of pub- 
licists. One of these urged the ingenious argtiment that the con- 
stitutional clause itself stood “in the place of an act of Parliament,” 
with the result that the President did not need congressional 
authorization. Others held that the President’s power was an 
emergency power, and action under it was subject to congres- 
sional review. A third view was that “in case of invasion from 
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abroad or rebellion at home, the President may declare, or exer- 
cise, or authorize, martial law at his discretion,” and in so doing 
suspend the writ.®* 

Lincoln’s own views, it is evident, underwent a gradual 
stiffening. In his message of July 4, 1861, he had asked for con- 
gressional ratification, but fifteen months later he proclaimed a 
far more sweeping suspension of the privilege without apparent 
thought of Congress. And Congress was also xmcertain of its 
ground. Not until March 3, 1863, did it finally authorize a sus- 
pension of the habeas corpus privilege, and then in terms which 
still left the constitutional issue open. Nor is the verdict of judi- 
cial opinion free from doubt. The controlling opinion in the Prize 
Cases squints one way, that in ex parte Milligan the other. In- 
deed, even the min ority in the latter case would apparently have 
required congressional ratification for a suspension of the habeas 
corpus privilege in areas not subject to martial law or to mili tary 
government. 

Nowadays, the consensus of learned opinion seems to favor 
Taney’s doctrine that Congress has the exclusive suspending 
power, though it is not clear whether those who take this view 
would also accept what Taney himself undoubtedly regarded as 
the corollary principle — ^that a presidential suspension was in any 
circumstances mere usurpation which even ratification by Con- 
gress could not legalize. For my own part, I am inclined to think 
that Professor Randall has the nub of the matter when he says: 

“In a future crisis the Presidential power to suspend would probably 
be just as much an open question as during the Civil War. As to the 
actual precedent of that war, the outstanding fact is that the Chief 
Executive ‘suspended the writ,’ and that, so far as legal consequences 
were concerned, he was not restrained in so doing by Congress nor by 
the Courts.” 

The further question presents itself, whether, “when the writ 
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is suspended, the executive is authorized to arrest as well as to 
detain.” The majority opinion in ex parte Milligan impHes a neg- 
ative answer to this question, to which the min ority demurs; and 
certainly the latter is the logical view. How can there be detention 
if there is not an arrest in the first place; and if the arrest was not 
for justifiable cause, how can the resulting detention be ? 

But conceding that a justifiable cause exists, does suspension of 
the writ relieve the executive from the necessity of complying 
with the requirements of the Fourth Amendment and the com- 
mon law regarding arrests ? As a matter of fact, summary arrests 
were frequent throughout the Civil War, and ma de without any 
pretense of complying with either the forms of the co mm on law 
or the Fotxrth Amendment; and because of this Congress eventu- 
ally passed an act to indemnify the authors of such arrests against 
“any action or prosecution, civil or criminal,” which of course is 
tantamount to a claim of power to have authorized the ques- 
tioned procedures in the first place.®^ So again, the weight of 
authority is undoubtedly in favor of the more conservative view 
of executive power, the verdict of practice under a suspension of 
the writ distinctly otherwise. 

The question arises, lastly, whether a suspension of the writ is 
subject to judicial review on the complaint that the disorders 
pleaded in its justification did not amount to “rebellion” and that 
“the public safety” did not “require” it. To answer on the basis 
of the cases already reviewed, the first part of the question is sub- 
ject to judicial review, the second part is not, being “political” in 
nature; and in fact judicial intervention will not take place at all 
until the emergency is safely past. The Court will see to that.®* 

But the paucity of judicial restraints upon presidential action 
which is based on the plea of necessity does not mean that such 
action is subject to no restraint. On the contrary, the final evalua- 
tion of such a plea would seem theoretically to rest with the 
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national legislative authority under the “necessary and proper” 
clause. At the same time, the practical efiScacy of even this limita- 
tion upon a resolute President who felt he had the backing of 
public opinion may well be questioned. A statutory rule defini- 
tive of occasions requiring martial law would have to be in such 
broad terms as to leave it at the mercy of interpretation. This, in 
fact, is proved, as we have seen, by the existing statutes which 
have to do with the employment by the President of the national 
forces and of the state militias. On the other hand, for Congress 
to interfere with an executive declaration of necessity would 
require, in the face of certain veto, a two-thirds vote in each 
house. We thus see illustrated in this instance, as we shall later 
again and again, the critical importance of any course of reason- 
ing whereby the initiative is attributed to the President in the 
presence of emergency conditions, whether at home or abroad. 

EMERGENCY POWERS OF THE PRESIDENT — 

THE “stewardship THEORy” 

While he was a preeminent exponent of the idea of “a govern- 
ment of laws and not of men” and hence of the supremacy in the 
English constitution of the lawmaking organ, this fact did not, 
as we have seen, deter John Locke from claiming for the execu- 
tive in its own right a broad discretion capable even of setting 
aside the ordinary law in the meeting of special exigencies for 
which the legislative power had not provided. Nor did he regard 
this prerogative as limited to wartime, nor even to situations of 
great urgency. It was suflScient if the “public good” might be 
advanced by its exercise.®® To what extent has this doctrine re- 
ceived recognition in constitutional law and theory appertaining 
to the President’s power } 

The most important utterance of the Court which is relevant 
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in this connection is to be found in the opinion of Justice Miller 
delivered in 1890 in the case of in re Neagle.®^ The material facts 
of the case were as follows: Because of threats against the life of 
Justice Field by one Terry, a resident of California, the Attorney 
General had detailed Neagle, a United States marshal, to act 
as Field’s bodyguard while the latter was traveling on circuit in 
that state. In the discharge of his duty Neagle shot and killed 
Terry and was taken into custody by the California authorities 
for so doing. The question before the Supreme Court was 
whether Neagle was entitled to his release on a writ of habeas 
corpus under section 753 of the Revised Statutes, which author- 
izes the writ to issue in the case of a prisoner in jail “for an act 
done or committed in pursuance of a law of the United States.” 

The difficulty of the case arose from the fact that Neagle’s as- 
signment was not traceable to any definite stamtory provision. 
The Court held, nonetheless, that the order of the Attorney Gen- 
eral, given with the presumed consent of the President, had ade- 
quate basis in the duty of the latter to “take care that the laws be 
faithfully executed” and hence should be treated as “a law” in the 
sense of section 753. The broad doctrine was stated by Justice 
Miller that the President’s duty is not limited “to the enforce- 
ment of the acts of Congress or of treaties of the United States 
according to their express terms,” but embraces also “the rights, 
duties and obligations growing out of the Constitution itself, our 
international relations, and all the protection implied by the 
nature of the government under the Constitution.”®® He further 
cited the act of Congress which clothes marshals of the United 
States with the same powers in each state “in executing the laws 
of the United States” as its sheriffs have in executing the laws of 
the state ; and asserting that “there is a peace of the United States” 
which was violated by an assault on one of its judges, he held that 
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Neagle was as much entided to protect this peace as a California 
sheriff would have been in analogous circumstances to protect the 
local peace/® 

The Neagle Case brings to focus the implications of executive 
actions and of opinion in confirmance thereof in a variety of 
fields. As early as i8i8 it had been recognized by the Court that 
the United States had, in the absence of statutory provision to 
the contrary, a common-law right to sue on a bill of exchange 
which had been endorsed to the Treasurer of the United States 
and a few years later the broad general doctrine had been laid 
down “that the United States, being a body politic, as an incident 
to their general sovereignty, have a capacity to enter into con- 
tracts” “within the general sphere of thek constitutional powers” 
through the instrumentality of the appropriate executive depart- 
ment “whenever such contracts . . . are not forbidden by law.”®"' 
In the latter case, moreover, the Court had listened to argument 
by the Attorney General that in the performance of the trust en- 
joined upon him by the “take care” clause, the President “not 
only may, but ... is bound to avail himself of every appropriate 
means not forbidden by law”;®” and, while the Court does not 
advert to this contention, the immediate and inevitable result of 
its holding was the location in the executive department of the 
power which it ascribed to the United States Government in its 
corporate capacity.®^ 

A series of opinions handed down by Attorney General Cush- 
ing in the years 1853 and 1854 are also significant in this connec- 
tion. One of these claimed for the President the power, as 
growing out of his duty, to “take care that the laws be faithfully 
executed,” to institute investigations and incur expenditures 
therefor which it became the moral obligation of Congress to 
meet.®^ Another held that although no statute made it the duty 
of the United States to assume the legal defense by counsel of 
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marshals and other ministerial officers of the law when they were 
sued for their official acts, yet it was within the discretion of the 
President to do so if he was persuaded that such officers were 
being harassed by suits on this account.®^ Pertinent too was Cush- 
ing’s holding a little later that a marshal of the United States, 
when opposed in the execution of his duty by unlawful combina- 
tions, had authority to summon the entire able-bodied force of 
his precinct as a -posse comitatus, comprehending not only by- 
standers and citizens generally but any and all organized armed 
forces, whether militia of the state, or officers, soldiers, sailors, and 
marines of the United States.®® Lincoln’s invocation of the same 
theory in justification of his call for volunteers of April 15, 1861, 
has already been adverted to.®' I shall return to this phase of the 
subject in Chapter VI. 

In 1895, five years after the Neagle Case, in re Debs®® was de- 
cided along closely parallel lines. The case arose out of the same 
Pullman strike which had caused the despatch of troops to 
Chicago the year before. Coincidently with this move, the United 
States district attorney stationed there, acting upon orders from 
Washington, obtained an injunction from the United States cir- 
cuit court forbidding the strike on account of its interference with 
tiie mails and with interstate commerce. The question before the 
Supreme Court was whether this injtmction, for violation of 
which Debs had been jailed for contempt of court, had been 
granted with jurisdiction. 

The Court conceded, in effect, that there was no statutory basis 
for the injunction, but sustained it on the ground that the gov- 
ernment was entitled thus to protect its property in the mails, 
and on a much broader ground which is stated in the following 
passage from the Court’s opioion: 

“Every government, entrusted, by the very terms of its being, with 
powers and duties to be exercised and discharged for the general wel- 
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fare, has a right to apply to its own courts for any proper assistance in 
the exercise of the one and the discharge of the other. . . . While it is not 
the province of the Government to interfere in any mere matter of 
private controversy between individuals, or to use its granted powers 
to enforce the rights of one against another, yet, whenever wrongs 
complained of are such as affect the public at large, and are in respect 
of matters which by the Constitution are entrusted to the care of the 
Nation and concerning which the Nation owes the duty to all the citi- 
zens of securing to them their common rights, then the mere fact that 
the Government has no pecuniary interest in the controversy is not 
sufficient to exclude it from the courts, or prevent it from taking meas- 
ures therein to fully discharge those constitutional duties.”®® 

Taken in conjunction with the doctrine of the Neagle Case 
that “there is a peace of the United States,” this later ruling em- 
braces possibilities which ex-President Taft did not exaggerate 
when he interpreted it as signifying that the national executive 
may seek an injunction in the national courts in any case “in- 
volving a wide-spread public interest.” A century earlier the 
Court had refused to concede that the Attorney General had a 
right ex officio to move for a writ of mandamus.'"’'’ 

The question arises, however, whether the Debs Case is still law 
of the land in this respect in view of the limitations which were 
imposed in 1932 by the Norris-La Guardia Act on the issuance of 
injtmctions by the national courts in “any case involving or grow- 
ing out of any labor dispute.” The Court’s decision in the recent 
case of United States v. United Mine Wor\ers^°‘ while not deci- 
sive, appeared at the time of its rendition to have important bear- 
ing on this question. The point at issue was whether, in view of 
the terms of the Norris-La Guardia Act, the district court for the 
District of Columbia had jurisdiction to enjoin a strike against the 
National Government, which at the time was operating a large 
proportion of the nation’s soft-coal mines under the War Labor 
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Disputes Act of June 25, 1943. Answering the defendant’s argu- 
ment in denial of the district court’s jurisdiction, the Chief Justice 
said: 

“There is an old and well-known rule that statutes which in general 
terms divest pre-existing rights or privileges will not be applied to the 
sovereign without express words to that effect. It has been stated, in 
cases in which there were extraneous and afiirmative reasons for be- 
lieving that the sovereign should also be deemed subject to a restrictive 
statute, that this rule was a rule of construction only. Though that may 
be true, the rule has been invoked successfully in cases so closely similar 
to the present one, and the statement of the rule in those cases has been 
so explicit, that we are inclined to give it much weight here. Congress 
was not ignorant of the rule which those cases reiterated; and, with 
knowledge of that rule. Congress would not, in writing the Norris- 
LaGuardia Act, omit to use ‘clear and specific [language] to that effect’ 
if it actually intended to reach the Government in all cases.” 

Yet when he came to apply “this exclusionary rule,” the Chief 
Justice “agreed” that it took from under the Norris-La Guardia 
Act only cases in which the government itself appeared as “em- 
ployer,” and that “Congress, in passing the Act, did not intend to 
permit the United States to continue to intervene by injunction in 
purely private labor disputes” “where some public interest was 
thought to have become involved.” He straightway added, never- 
theless, “Whether Congress so intended or not is a question differ- 
ent from the one now before us. Here we are concerned only with 
the Government’s right to injunctive relief in a dispute with 
its own employees” — which right, as we have just seen, was 
conceded. 

The Court’s reasoning, so far as it affects the Debs Case, is un- 
satisfactory and confused. The “exclusionary rule” that statutes 
which deal in general terms will not be applied to the diminution 
of the powers of the enacting sovereign would be involved most 
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directly in a case in which the government asked for an injunc- 
tion in the protection of the public interest. Indeed, in the case 
before the Coiirt “the United States acted,” as the Chief Justice 
states, “in the exercise of a sovereign and not a private function.” 
This being so, it is difficult to see how it could have been advan- 
taged by the fact that it appeared before the Court also in the role 
of a party in interest. This adventitious role would seem rather 
to cloud its right to plead its sovereignty. Nor does it appear that 
the question was argued whether Congress could constitutionally 
abandon a power which was held to spring, and obviously does 
spring, from the responsibilities of the National Government 
imder the Constitution.”® 

The latest, and at present writing still controlling, answer to 
our question as to the stams today of the Debs Case is supplied by 
the recently enacted Taft-Hartley Act,”** which, among other 
things, provides that whenever in his opinion a threatened or 
acmal strike or lockout affecting the whole or a substantial part of 
an industry engaged in interstate commerce will, “if permitted to 
occur or continue, imperil the national health or safety,” the 
President may appoint a board of inquiry and upon its reporting 
“may direct the Attorney General to petition any district court of 
the United States having jurisdiction of the parties to enjoin such 
strike or lock-out or the continuing thereof . . . ,” and the Court 
shall have jurisdiction to do so, provided it shares the President’s 
view of the situation, the Norris-La Guardia Act to the contrary 
notwithstanding. In short, the act builds on the doctrine of the 
Debs Case without necessarily limi ting it. 

As in the Neagle Case, so also in the Debs Case the Court 
attributes powers to the President in his executive capacity on the 
score of their belonging to the United States; i.e., to the National 
Government as a whole. The translation of the imputation into 
the vernacular fell, however, to a former President of the United 



CHIEF EXECUTIVE 189 

States. The allusion is to Theodore Roosevelt's so-called “Steward- 
ship Theory” of the Presidency as set fordi in T. R/s Autobiog- 
raphy. I quote: 

“The most important factor in getting the right spirit in my Ad- 
ministration, next to the insistence upon courage, honesty, and a 
genuine democracy of desire to serve the plain people was my insist- 
ence upon the theory that the executive power was limited only by 
specific restrictions and prohibitions appearing in the Constitution or 
imposed by the Congress under its Constitutional powers. My view 
was that every executive officer, and above all every executive officer in 
high position, was a steward of the people, and not to content himself 
with the negative merit of keeping his talents undamaged in a napkin. 
I declined to adopt the view that what was imperatively necessary for 
the Nation could not be done by the President unless he could find 
some specific authorization to do it. My belief was that it was not only 
his right but his duty to do anything that the needs of the Nation de- 
manded unless such action was forbidden by the Constitution or by the 
laws. Under this interpretation of executive power I did and caused to 
be done many things not previously done by the President and the 
heads of the Departments. I did not usurp power, but I did greatly 
broaden the use of executive power. In other words, I acted for the pub- 
lic welfare, I acted for the common well-being of all our people, when- 
ever and in whatever manner was necessary, unless prevented by direct 
constitutional or legislative prohibition. I did not care a rap for the 
mere form and show of power; I cared immensely for the use that 
could be made of the substance.” 

A vigorous critic of the “Stewardship Theory” was the late 
President Taft, who, in his book Our Chief Magistrate and His 
Pou/ers, warmly protested against the notion that the President 
had any constitutional warrant to attempt the role of “a Universal 
Providence.” Later, to be sure, as Chief Justice, Mr. Taft was to 
appeal in his opinion in the Myers Case to the opening clause of 
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Article 11 as a grant of power; but in 1916 his view was substan- 
tially di£erent. “The true view of the executive functions,” he 
then wrote, “is, as I conceive it, that the President can exercise no 
power which cannot be fairly and reasonably traced to some 
specific grant of power or justly implied and included within 
such express grant as proper and necessary.” Mr. Roosevelt’s 
theory of “a residual executive power” he thought thoroughly 
“unsafe.””® 

Whether “safe” or not, the “Stewardship Theory” has been 
proved by events to have been prophetic of developments, and in 
a field which T.R. himself staked out for its application — that of 
industrial relations. The anthracite coal strike of 1902 was the first 
in the nation’s history to paralyze a vital, although geographically 
localized, industry. It was also the first which a President at- 
tempted to mediate personally. In the five months that the strike 
continued, the President took four successive steps intended to 
hasten or influence its settlement. At the end of the third week he 
directed his Commissioner of Labor to investigate the strike and 
make recommendations, which, however, when they were made 
neither side would accept. In the strike’s fifth month he en- 
deavored unsuccessfully, in conferences with representatives of 
both sides, to persuade them to compromise their differences. 
He next sent Secretary of War Root to New York City to confer 
with J. P. Morgan, with whose assistance an agreement was 
drafted to submit the dispute to an arbitration commission. 
Finally, having induced the operators to accept the proposal, the 
President made sure that the award would not go too decidedly 
against the miners by appointing to the board a Catholic bishop 
and a union official, the latter of whom he palmed off as an 
eminent sociologist.” Even more significant, perhaps, is the 
action he says he intended to take if his other efforts had failed; 

* namely, to “get” the Governor of Pennsylvania to ask him to 



CHIEF EXECUTIVE 


191 

keep order, then “put in” the army under the command of some 
“first-rate” general with orders to preserve order, and to “dispos- 
sess the operators and run the mines as a receiver” xmtil the arbi- 
tration board could make its report- Such is the story told in 
the Autobiography. One fact “T.R.” omits to mention, and that 
is that Attorney General Knox advised him that his “intended” 
step would be illegal and xmconstitutional. For some reason the 
opinion is still buried among similar arcana of the Department 
of Justice.^°^ 

Subsequently, down to the present moment. Presidents have 
intervened without specific legal authorization, or even to the 
derogation of the law in some instances, in no fewer than twenty- 
five major industrial disputes. President Wilson intervened eight 
times. President Harding twice. President F. D. Roosevelt eleven 
times (twice during the war), and to date President Truman has 
intervened no fewer than three times. The first of Mr. Truman’s 
interventions occurred early in 1946 when, apprehending that his 
whole reconversion program was at stake, being already shaken 
by strikes in the automobile, meat-packing, and electrical-equip- 
ment industries, he moved to head off the strike which was 
threatened for mid-January by the United Steel Workers. His 
initial move was to appoint a fact-finding body, but when, two 
days before the scheduled stoppage, it had failed to report, he took 
it upon himself to mediate the dispute by proposing that the com- 
panies agree to a wage increase of 18 cents an hour, on the under- 
standing that OPA would permit them to raise the price of steel 
$4 per ton. The companies rejected the proposal, and the strike 
began on January 21 at the scheduled hour. The final settlement 
twenty-six days later embraced the i8-cent wage increase and 
an increase in the price of steel of $5 per ton.”® 

The story illustrates graphically the enormous potentialities for 
the nation’s economy of this use of presidential power and 
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prestige. And matching its importance in this respect is its politi- 
cal significance. The great unions claim to be able to swing 15 
million votes, a fact which is inevitably a heavy makeweight in 
their favor in any political mediation in which their interests are 
importandy involved. 

Finally, and by way of linking this section with the preceding 
one, a moment’s attention must be given certain acts of Congress 
which — to use a phrase coined by the “Hot Oil” Cases — supple- 
ment the “cognate” presidential prerogative in situations of 
emergency. By the Alien Act of 1798, Congress delegated to 
the President virtually unlimited power to “direct the conduct” 
of nationals of hostile countries whenever the United States 
should be engaged in a declared war or its territory threatened 
with invasion, and this enactment, somewhat amended, still re- 
mains on the statute books. Indeed, for nearly one hundred and 
twenty years it was almost the only provision of its kind. The ap- 
proach of war with Germany, however, the war itself, and finally 
the economic situation which confronted the country in 1933 and 
the years immediately following produced a considerable crop of 
statutory provisions delegating powers to the President to be 
exercised by him “in cases of emergency,” of “extreme emer- 
gency,” “sufScient emergency,” “in time of war or similar 
emergency,” in “a state of public peril,” and so on. In the presence 
of any such contingency, of which he is of course the sole judge, 
the President may today increase the Army and Navy beyond 
their authorized enlisted strength; prohibit transactions in for- 
eign exchange; forbid the Federal Reserve banks to transact busi- 
ness except under regulations to be made by the Secretary of the 
Treasury with his approval; take over powerhouses, reservoirs, 
and so forth, for the purpose of manufacturing munitions of war, 
“or any other purpose involving the safety of the United States”; 
alter the monthly apportionments of appropriations among the 
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various departments and agencies of the government; suspend or 
amend the rules and regulations governing the transmission of 
communications by radio or wire — ^not to mention any number of 
lesser delegations of power/"® All these measures were on the 
statute books when the crisis developed that led to our entry into 
World War II, and still are. 

PARDONS, AMNESTIES, REPRIEVES 

In a peculiarly complacent passage of the Commentaries, Black- 
stone asserts it to be “one of the great advantages of monarchy in 
general, above any other form of government, that there is a 
magistrate who has it in his power to extend mercy wherever he 
thinks it is deserved,” adding that “in democracies . . . this power 
of pardon can never subsist, for there nothing higher is acknowl- 
edged than the magistrate who administers the laws.”*“ In the 
very face of this warning the Framers provided that “he [the 
President] shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeach- 
ment”! Their temerity was due partly to the fact that whereas 
Blackstone was thinking of pardon as an instrument only of 
clemency, and so more or less opposed to the law, the Framers 
regarded it as also an instrument of law enforcement. This is 
shown by the fact that when it was moved in the Convention to 
confine the power by inserting in the clause the words “after con- 
viction” objection was at once offered that “pardon before convic- 
tion might be necessary in order to obtain the testimony of 
accomplices,” and the motion was withdrawn. Likewise, an effort 
to transfer the power to the legislature in “cases of treason” 
failed.”® As Hamilton explains in The Federalist, “in seasons of 
insurrection or rebellion there are critical moments when a well- 
timed offer of pardon to the insurgents or rebels may restore the 
tranquillity of the commonwealth,” and “the dilatory process of 
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convening the legislattire,” if it was not in session, would mean 
the sacrifice of a golden opportunity.”" The development of the 
power by usage and adjudication has been influenced by similar 
considerations. 

By the theory of the common law, as summed up by Chief 
Justice Marshall in the early case of United States v. W^tlson, a 
pardon is like a deed, to the validity of which delivery and accept- 
ance are essential; nor may it be known judicially, being “the 
private though ofi&cial act of the President,” imless it be pleaded 
by its intended beneficiary.”" 

In short, the granting of a pardon is an essentially man-to-man 
transaction, from which it would seem to follow that the power 
of granting it does not embrace the power to issue a general 
amnesty, of which the courts would be obliged to take notice. 
From the first, nevertheless, the contrary was assumed. General 
amnesties were issued by Washington in 1795, by Adams in 1800, 
by Madison in 1815, by Lincoln in 1863, by Johnson in 1865, 1867, 
and 1868, and by the first Roosevelt— to Aguinaldo’s followers — 
in 1902. It is true that Johnson’s enemies in Congress made a half- 
hearted effort to challenge his power in this respect, but without 
avail. In cases decided in 1871 the Court declared that “pardon 
includes amnesty,” and that a proclamation of amnesty by the 
President was a public act of which “all courts in the United 
States are held to take notice and to which all courts are bound to 
give effect.””® 

Other limitations on the pardoning power arising from the 
conception of it as “private though oflEcial” were slower to be 
removed. The starting point is the Burdick Case,”’' the circum- 
stances of which reduced the doctrine of the Wilson Case to 
palpable absurdity. Burdick, having declined to testify before a 
federal grand jury on the ground that his testimony would tend 
to incriminate him, was proffered by President Wilson “a full 
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and unconditional pardon for all offenses against the United 
States” which he might have committed or participated in in 
connection with the matter he had been questioned about. Bur- 
dick, nevertheless, refused to accept the pardon and persisted 
in his contumacy with the unanimous support of the Supreme 
Court. “The grace of a pardon,” remarked Justice McKenna 
sententiously, 

“may be only a pretense involving consequences of even greater dis- 
grace than those it purports to relieve. Circumstances may be made to 
bring innocence under the penalties of the law. If so brought, escape 
by confession of guilt implied in the acceptance of a pardon may be 
rejected.” 

And this, in face of the fact that it was Burdick himself who first 
suggested the idea that he was guilty of a crime! Nor did the 
Court give any attention to the fact that the President had accom- 
panied his proffer to Burdick with a proclamation, although a 
similar procedure had been held to bring Johnson’s amnesties to 
the Court’s notice."'^® 

For rescuing the Coxxrt from the entanglements of this pedanti- 
cal nonsense principal credit should go to President Coolidge. In 
1923 Coolidge “remitted” the sentence which had been imposed 
for contempt upon one Craig by the United States district court for 
the southern district of New York. Craig, evidently bent on mar- 
tyrdom, had already given notice that he would refuse a pardon 
if it was tendered him, but the President’s action, which merely 
closed the jail against him, left him nothing to reject.“° In other 
words, the pardoning power was found to embrace a previously 
undiscovered attribute, the power to remit sentences — at least jail 
sentences — ^without consultation of the other party. 

Two years later occurred a similar episode involving the poet- 
gunman, Gerald Chapman, who had escaped from the federal 
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penitentiary at Atlanta. On his recapture Chapman found him- 
self confronted with a Connecticut indictment charging him 
with murder, and an order by President Coolidge “commuting” 
his federal sentence to the portion of it which he had already 
served and handing him over to the Connecticut authorities, who 
prompdy tried and convicted him and sentenced him to hang. 
Ag ain a discriminating choice of phraseology proved decisive. 
In an application for a writ of habeas corpus in the United States 
district court for Coimecticut, Chapman’s counsel vainly urged 
that the alleged commutation of sentence was a pardon which, 
to be valid, must be accepted by their client. 

“To speak o£ a ‘right’ [said Judge Thomas] to be imprisoned is to 
invest that word with a significance not to be found in common par- 
lance nor in legal definition. If there is such a thing as a ‘right’ to in- 
carceration, it is certain that it is not one of the rights guaranteed by the 
Fourteenth Amendment to the Constitution of the United States not 
by any other provision of that document.” 

An appeal to the Supreme Court only evoked an order declining 
review. 

This long-standing issue was finally disposed of in 1927 in the 
case of one Perovich,”* who in 1909 had a sentence of death “com- 
muted” by President Taft to one of life imprisonment. Repenting 
now nearly twenty years later his choice of life, Perovich assailed 
the Taft order on the ground that it was the equivalent of a par- 
don and that he had never accepted it. That he — and Chapman 
as well — had a pretty soUd argument on the basis of the Burdick 
Case can hardly be gainsaid, nor in fact did the Court attempt to 
gainsay it. It simply discarded outright the common law theory 
of pardon. Said Justice Holmes speaking for the Court: 

“A pardon in our days is not a private act of grace from an individ- 
ual happening to possess power. It is a part of the constitutional scheme. 
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When granted it is a determination of the ultimate authority that the 
public welfare will be better served by inflicting less than what the 
judgment fixed. . . . The only question is whether the substituted pun- 
ishment was authorized by law — ^here, whether the change is within 
the scope of the words of the Constitution, Article II, Section 2. . . . 
By common understanding imprisonment for life is a less penalty than 

death.” “3 


In short, the Constitution knows nothing of “-private official 
acts” done in exercise of the powers granted by it. From this it 
follows that not only need a pardon not be accepted to be vaHd, 
but it need not be pleaded to be known judicially, being the oflE- 
cial act of a coordinate department of government. But the Presi- 
dent is not authorized to add to sentences imposed by the courts — 
he may only mitigate them, such being the common understand- 
ing of a pardon. And the question whether an alleged pardon 
does the one thing or the other, and so is a pardon or not, is a 
question ultimately for the Court. 

But while the common law has been largely abandoned as a 
disabling factor of presidential pardoning power, in other re- 
spects it remains in full force, as we discover when we turn to 
certain questions concerning the scope of the power and of its 
effect. The leading case dealing with the first of these aspects is 
ex parte Grossman,'"^ which was decided in 1925. Grossman had 
been enjoiued under the National Prohibition Act from further 
violations thereof and had violated the injunction, for which he 
had been sentenced to a year’s imprisonment and a fine for con- 
tempt of court. President Coolidge, seeing an opportunity to save 
the government Grossman’s board bill, commuted the latter’s 
sentence to the payment of the fine; and Grossman with reason- 
able promptitude paid up, despite which he was committed by 
the offended tribunal to the Chicago house of correction. The 
question before the Supreme Court was whether he was entitled. 
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in view of the President’s order, to his release on a writ of habeas 
corpus. 

The argument most stressed in support of the district court’s 
action is that set forth in the following passage from Judge Wil- 
kerson’s opinion: 

"The power to punish for contempt is inherent in and essential to, 
the very existence of the judiciary. If the President is allowed to substi- 
tute his discretion for that of the courts in this vital matter, then truly 
the President becomes the ultimate source of judicial authority. Such a 
holdiug would be a distortion of that cardinal principle of American 
institutions that the executive, legislative and judicial branches of gov- 
ernment are coordinate and proudly independent.”"® 

But it was also argued that the only “offenses against the United 
States” known to the Constitution were offenses in violation of 
some definite statute of the United States, that the term was inter- 
changeable with “crimes” and “criminal prosecutions” in the 
Constitution, and that a contempt of court was not such an offense 
but sui generis — aU which assertions had considerable support in 
judicial dicta.”® 

The Court ordered Grossman’s release on the basis of the two- 
fold proposition that the President’s pardoning power extends to 
“criminal” contempts, as above defined, but “may not interfere 
with the use of coercive measures to enforce a suitor’s rights.” 
Chief Justice Taft’s opinion deals largely in historical data. The 
pardoning power, it urges, having been conferred upon the Presi- 
dent in the light of English practice, must be defined by common 
law standards. “The King of England, before our Revolution, 
had always exercised the power to pardon contempts of court, 
just as he did ordmary crimes and misdemeanors.””’’ “Moreover, 
criminal contempts of a federal court had been pardoned for 
eighty-five years. In that time the power had been exercised 
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twenty-seven times” and with repeated approval by Attorneys 
General/^* Nor was any new or special danger to be apprehended 
from this view of the pardoning power. “If,” says the Chief Jus- 
tice, “we could conjure up in our minds a President willing to 
paralyze the courts by pardoning all criminal contempts, why not 
a President ordering a general jail delivery ?” Indeed, he queries 
further, in view of the peculiarities of procedure in contempt 
cases, 

“may it not be fairly said that in order to avoid possible mistake, undue 
prejudice, or needless severity, the chance of pardon should exist at least 
as much in favor of a person convicted by a judge without a jury as in 
favor of one convicted in a jury trial?”*®® 

On the other hand, the opirdon continues, the President’s pre- 
rogative does not reach “civil contempts,” that is to say, noncom- 
pliance with orders issued in support of the rights of private 
litigants. The distinction is vaguely supported by Blackstone but 
hardly, if at all, by the opinions of Attorneys General which the 
Chief Justice cites in behalf of his main proposition.^®* Indeed, the 
terms “criminal” and “civil” contempts are set in opposition to 
each other for the first time in an opinion of the Supreme Court 
in 1904.*^* 

The practical significance of the Grossman Case is that it clearly 
recognizes a pardoning power which is able to cope •with “govern- 
ment by injunction.” The recognition is important not only in the 
field of labor law, but in that of the ordinary criminal law, whose 
sanctions are nowadays — as in the Grossman Case itself — fre- 
quently supplemented by the injunctive process. Furtiiermore, 
the holding ar ms the President with a power which might con- 
ceivably become of great importance in enabling him to protect 
his official subordinates against judicial interference. 

Finally, the case has a certain theoretical interest, for, contrasted 
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with the Perovich Case, which was decided only two years later, 
it illustrates the variety and diversity of the materials which 
are often available to the Court in its highly selective work of con- 
stitutional interpretation.'^ 

The third dimension of the pardoning power is supplied by the 
doctrines of the Court concerning the effect of a pardon. Under 
this heading the leading case is still ex parte Garland,'®'* decided in 
1867, although not everything said on that occasion is still good 
law. By an act passed in 1865 Congress had prescribed that before 
any person should be permitted to practise in a federal court he 
must take oath asserting that he had never voluntarily borne arms 
against the United States, had never given aid or comfort to 
enemies of the United States, and so on. Garland, who had been 
a Confederate sympathizer and so was unable to take the oath, 
had however received from President Johnson the same year 
“a full pardon for all offences committed by his participation, 
direct or implied, in the Rebellion.” The question before the 
Court was whether, armed with this pardon. Garland was en- 
titled to practise in the federal courts despite the act of Congress 
just mentioned. 

A closely divided Court held with Garland. The position of the 
majority, speaking through Justice Field, was that the act of Con- 
gress was intended to punish past acts, that it was therefore ex post 
facto, and that, furthermore, to give it operation in Garland’s case 
would be to deny his pardon by the President its constitutional 
eflScacy. “The inquiry arises,” the opinion runs, 

“as to the effect and operation of a pardon, and on this point all the 
authorities concur. A pardon reaches both the punishment prescribed 
for the offence and the guilt of the offender; and when the pardon is 
full, it releases the punishment and blots out of existence the guilt, so 
that in the eye of the law the offender is as innocent as if he had never 
committed the offence. If granted before conviction, it prevents any of 
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the penalties and disabilities consequent upon conviction from attach- 
ing thereto; if granted after conviction, it removes the penalties and 
disabilities, and restores him aU his civil rights; it makes him, as it 
were, a new man, and gives him a new credit and capacity. 

The minority, speaking by Justice Miller, challenged both the 
majority’s view of the intention of the act of Congress and its view 
of the ef&cacy of a pardon. As to the former point he said : “Attor- 
neys are often deprived of this right [to practise in court] upon 
evidence of bad moral character, or specific acts of immorality or 
dishonesty, which show that they no longer possess the requisite 
qualifications”; and he asked what qualification could more 
properly be demanded of an attorney than fidelity to the govern- 
ment in whose tribunals he sought to practise. The oath pre- 
scribed by the act of Congress being, therefore, no more than a 
test of professional fitness was in no wise affected by Garland’s 
pardon. That relieved him “from all the penalties . . . which the 
law inflicted for his offense,” but it could not relieve him from 
meeting appropriate tests of fitness laid down by the law for die 
pursuit of his profession. This, Justice Miller continued, 

“is not only the plain rule as between the legislative and executive 
departments of government, but it is the declaration of common sense. 
The man who, by counterfeiting, by theft, by murder, or by treason, is 
rendered unfit to exercise the functions of an attorney or counsellor at 
law, may be saved by the executive pardon from the penitentiary or the 
gallows, but he is not thereby restored to the qualifications which are 
essential for admission to the bar.”^^® 

The merits of the question are somewhat divided as regards 
both earlier law and later.’^^’^ Justice Field’s latitudinarian view of 
the efiect of a pardon undoubtedly still applies ordinarily where 
the pardon is issued before conviction. He is also correct in saying 
that a pardon restores a convict to his “civil rights”; and this is so 
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even though simple completion o£ the convict’s sentence would 
not have had that efiEect. One such right is the right to testify in 
court, and in Boyd v. United States^^^ the Court held that “the 
disability to testify being a consequence, according to principles 
of the common law, of the judgment of conviction, the pardon 
obliterated that effect.” 

Indeed, this discrepancy between the effect of a pardon on the 
one hand and a completion of sentence on the other has given rise 
to frequent applications to the President for pardons by one-time 
offenders under the national stamtes who have discharged the 
penalties laid upon them by the national courts, but still find 
themselves denied their civil rights in the states of their residence 
on account of their former conviction. So common, in fact, have 
such applications become in recent times that the Department of 
Justice has adopted a regular procedure for sifting them before 
bringing them to the President’s attention. And while the imme- 
diate source of the disabilities which are thus removed is state law, 
state courts never fail to give full effect to such presidential par- 
dons, a fact which testifies to the continued influence of Justice 
Field’s opinion.*” 

Notwithstanding which. Justice Field’s unqualified assertion 
that a pardon “blots out of existence the guilt, so that in the eyes 
of the law the offender is as innocent as if he had never committed 
the offense,” must today be set down as much too sweeping. A case 
immediately in point is Coded v. New York^ decided in 1914. 
Carlesi was convicted in the New York courts and sentenced as a 
“second offender,” his prior offense having been one against the 
United States for which he had been pardoned by the President. 
His contention in the later case was that, in thus taking account of 
this prior conviction, the New York courts were xmconstitution- 
ally denying the presidential pardon its full operation. The Coinrt 
rejected the argument. The New York statute, it said, did not pur- 
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port to authorize additional punishment for the act pardoned, but 
only prescribed such penalties as were appropriate “in view of the 
nature of the [later] offense and the character of the offender, 
taking in view his past conduct”; and it intimated that Congress 
could vahdly do the same thing without infringing in any way 
upon the President’s power of pardon. 

That is to say, a pardon does not necessarily blot out the fact of 
guilt if it has been established by previous conviction. That fact 
thus established may be validly treated as evidence of habitual 
criminality whether it was the occasion of an exercise of the par- 
doning power or not. But, if this is true, it is difl&cult to see how a 
pardon can qualify a man for a pursuit from which those con- 
victed of crime are validly excluded. In the one case as in the 
other the pardoned man would appear to stand in the same situa- 
tion as the man who has served his sentence — ^the holding in the 
Garland Case to the contrary notwithstanding. The toltimate 
question, therefore, regarding the effect of a pardon in the case 
of a convicted offender is this: what line will the courts draw 
between the “civil rights” of which his conviction deprived him 
and the power of the legislature — ^national or state — ^to lay down 
suitable qualifications for certain pursuits 

Other phases of the subject may be dismissed rather briefly. 
It is only “offenses against the United Stated’ that the President 
may pardon; and the offense must have been already committed, 
that is, it may not be anticipated, otherwise the power to pardon 
would be a power to dispense with observance of the law. On the 
other hand, pardon may precede trial, and so dispense with it. 
Also, pardons may be absolute or they may be conditional, and 
may cancel the entire sentence or may commute to a lesser sen- 
tence."''^ Where the penalty takes the form of a fine or forfeiture a 
pardon by the President restores to the offender so much of his 
property as has not become vested in third parties or covered into 
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the Treasury, whence no money may be paid out “but in conse- 
quence of appropriations by iaw.”*'“ While Congress ma y not 
restrict the pardoning power, it may itself, under the “necessary 
and proper” clause, enact amnesty laws remitting penalties in- 
curred under the national statutes, and may stipulate that wit- 
nesses before the courts or other bodies qualified to take testimony 
shall not be prosecuted by the National Government for any of- 
fenses disclosed by their testimony/'” It may also authorize judges 
of the United States to suspend sentences, action which without 
such authorization is an invasion of the President’s prerogative.*^ 

Finally, by the words of the Constitution itself, the pardoning 
power does not extend to “cases of impeachment.” What does this 
mean ? As it stood in the Report of the Committee of Detail of the 
Convention which framed the Constitution, the original of this 
clause read “his [the President’s] pardon shall not be pleadable in 
bar of an impeachment,” which is taken from the English Act of 
Settlement of 1701, although the principle it states had been as- 
serted by the Commons as early as 1679.*'*® The evident purpose in 
the form finally adopted is not only to prevent a presidential par- 
don from constituting a bar to impeachment proceedings, but 
also to prevent it from relieving one thus convicted of the pen- 
alties imposed by the court of impeachment, it being elsewhere 
provided that these “shall not extend further than to removal 
from office, and disqualification to hold and enjoy an office of 
honor, trust, or profit under the United States.” 

Thus the development of the President’s power to pardon has 
proceeded along two different, even conflicting, lines: (i) the 
power has been augmented by drawing into it certain positive 
elements of what Blackstone terms **the most amiable preroga- 
tive of the British Crown ; (2) it has been released from certain 
cramping restrictions upon that prerogative. And both these de- 
velopments are in harmony with the undoubted outlook of the 



CHIEF EXECUTIVE 


205 


Framers, who regarded the pardoning power as a very positive 
adjunct of the law-enforcing machinery of government. 

To summarize: The President’s power as Chief Executive is 
multidimensional, and has expanded along almost every di- 
mension. His role as interpreter of the law has become, with the 
watering down in recent times of the Lockian maxim against the 
delegation of legislative power, a power of quasi legislation, and 
in times of emergency, power of legislation unqualified by “the 
softening word quasi.” His power as Commander-in-Chief to 
employ the armed forces to put down “combinations too power- 
ful to be dealt with by ordinary judicial processes” is, in the ab- 
sence of definitely restrictive legislation, almost plenary, as is 
also his power to employ freventive (as against punitive) martial 
law. Furthermore, the line which today separates the “peace of 
the United States” from the domestic peace of the states severally 
has been since World War I a tenuous one. The third source of 
presidential power as Chief Executive is the theory which attri- 
butes to him the responsibility of “stewardship” to act for the 
public good so far at least as the laws do not inhibit. Following 
in the track of this theory the Presidency has in recent years come 
to take on some of the aspects of primitive monarchy in the 
settlement of the industrial disputes of a far from primitive so- 
ciety. The monarchical quality of his pardoning power has, on 
the other hand, fallen by the wayside, but with the result never- 
theless of augmenting that power also. 

In his opinion in the Myers Case, written in 1926, Justice 
Holmes said: 

“The duty of the President to see that the laws be executed is a duty 
that does not go beyond the laws or require him to achieve more than 
Congress sees fit to leave within his power.” 

It is interesting to lay these words alongside those of Justice Mil- 
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ler, quoted earlier in this chapter, from his opinion in the Neagle 
Case, which was decided in 1890. Whatever may have been the 
case in 1926, there can be no doubt whatsoever that in this year 
of grace 1948 the earlier statement comes vastly nearer to stating 
the truth. 


1 



CHAPTER V 


ORGAN OF FOREIGN RELATIONS 

W HERE does the Constitution lodge the power to deter- 
mine the foreign relations of the United States ? ^ Before 
this question can be profitably considered a distinction or two 
must be noted. The most centralized government on earth is, 
simply from the nature of things, incapable of determining be- 
forehand the actual conditions with which it will have to deal 
in its intercourse with other governments. The humblest subject 
of the most thoroughpaced autocrat may pltmge his sovereign 
into war, as did a Spanish gardacosta early in the eighteenth cen- 
tury, when he struck off the famous Jenkins’ gory ear.® Nor is 
our Constitution at all superior m this respect to those of other 
governments — rather, owing especially to the large powers which 
it leaves with local authorities, it is sometimes inferior. Certainly 
it contains no guarantee that a mob, a petty magistrate, a city 
council, or a state legislature may not at any time do something 
calculated to cast a shadow upon our relations with a friendly 
power. Friendly relations with friendly governments have been 
jeopardized more than once in just these ways.® 

Indeed, a nation’s relations with another nation may be deter- 
mined by the latter’s decisions rather than by its own. The United 
States may proclaim its intention of rendering all possible aid fall- 
ing “short of war” against “aggressor nations”; but if the latter 
choose to regard the aid rendered under this formula as amount- 
ing to war upon themselves and proceed accordingly, then such 
aid will not, in fact, have fallen short of war. Likewise an an- 
notmeed policy of keeping out of war would not necessarily pro- 
duce that outcome, but might lead to the exaedy opposite result. 

The Notes to this chapter begin on page four hundred fifty-nine 
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The question in which we are interested demands, therefore, a 
somewhat precise statement. It may be put thus: Where does the 
Constitution vest authority to determine the course of the United 
States as a sovereign entity at international law with respect to 
matters in which other similar entities may choose to ta\e an 
interest? Many people are inclined to answer offhand, in the 
President; but they would be hard put, if challenged, to point out 
any definite statement to this effect in the Constitution itself. 
What the Constitution does, and all that it does, is to confer upon 
the President certain powers capable of affecting our foreign re- 
lations, and certain other powers of the same general nature 
upon the Senate, and still other such powers upon Congress; but 
which of these organs shall have the decisive and final voice in 
determining the course of the American nation is left for events 
to resolve. 

All of which amounts to saying that the Constitution, con- 
sidered only for its affirmative grants of powers which are capable 
of affecting the issue, is an invitation to struggle for the privilege 
of directing American foreign policy. In such a struggle the Presi- 
dent has, it is true, certain great advantages, which are pointed 
out by Jay ‘wiThe 'Federalist', the unity of the oflEce, its capacity for 
secrecy and despatch, and its superior sources of information’, to 
which should be added the fact that it is always on hand and 
ready for action, whereas the houses of Congress are in adjourn- 
ment much of the time.'* But despite all this, actual practice under 
the Constitution has shown that while the President is usually in 
a position to propose, the Senate and Congress are often in a tech- 
nical position at least to dispose. The verdict of history, in short, 
is that the power to determine the substantive content of Ameri- 
can foreign policy is a divided power, with the lion’s share f allin g 
usually to the President, though by no means always. 
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NATIONAL SOVEREIGNTY IN THE FOREIGN FIELD; 

CONGRESSIONAL INDEPENDENCE AND JUDICIAL 
ABSTENTION 

It will be of referential value later if, before undertaking to 
describe the powers which the President exercises in the foreign 
field, and the relation of these powers to the impinging powers of 
the Senate and of Congress, I discuss briefly some of the principles 
which delimit the field itself, and so supply the setting in which 
presidential prerogative operates. The most important of these, 
indeed the controlling one, is that the power of the National 
Government in respect to external affairs is as broad, as complete 
as that of any other nation. Indeed, as Hamilton pointed out in 
The Federalist, it could not safely be otherwise;® and another 
member of the Convention, James Wilson, implied the same con- 
clusion in his assertion that: 

“When the United States declared their independence, they were 
bound to receive the Law of Nations in its modern state of purity and 
refinement.”® 

Whether from the angle of self-interest or that of international 
obligation the powers of the new government were assumed to 
match those of other civilized states.’' 

But whence comes this plenary power } Is it the summation of 
constitutionally delegated powers, or does it come from some 
source external to the Constitution ? That the Constitution assigns 
to the President, to the Senate, and to Congress many powers in 
the exercise of which these bodies are respectively able to influ- 
ence the conduct of the nation’s foreign relations is unquestion- 
able. To assume, however, that these powers are sufficient, either 
separately or together, to meet all the requirements of an expedi- 
ent and just foreign policy would be entirely gratuitous; and, as 
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a matter of fact, many powers have been asserted both by tlie 
President and by Congress in the field of foreign relations as to 
which the Constitution is completely silent. 

It must follow, then, that the Constitution, instead of being the 
immediate source of the external powers of the National Govern- 
ment, is only their mediate source, and confers them simply in 
consequence of having established a nation which is truly sover- 
eign in relation to other nations. Or in other words, the power of 
the National Government in the diplomatic sphere, while suscep- 
tible of limitation by the Constitution when the restrictions which 
it imposes upon all power apply, is an inherent power, one 
which owes its existence to the fact that the American People are 
a sovereign entity at international law. 

And not only is this power of the National Government an 
inherent power, it is also an inherited power, though as to whence 
inherited there has always been some disagreement. In his opin- 
ion in the early case of Penhallow v. Doane^ Justice Iredell ad- 
vanced the theory that sovereignty originally belonged to the 
states in the external as well as the internal field, but that upon 
the establishment of the Constitution their sovereignty in the 
former field passed to the National Government. Justice Pater- 
son, on the other hand, took the position that external sovereignty 
never did belong to the states and that the sovereignty of the 
National Government as to foreign relations was an inheritance 
from the Continental Congress ; and this latter theory is adopted 
by the Court in 1936 in the case of United States v. Curtiss-W right 
"Export Corporation. Said Justice Sutherland on that occasion: 

“As a result of the separation from Great Britain by the colonies, 
acting as a unit, the powers of external sovereignty passed from the 
Crown not to the colonies severally, but to the colonies in their collec- 
tive and corporate capacity as the United States of America. Even 
before the Declaration, the colonies were a unit in foreign affairs, act- 
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ing through a common agency — ^namely the Continental Congress, 
composed of delegates from the thirteen colonies. That agency exer- 
cised the powers of war and peace, raised an army, created a navy, and 
finally adopted the Declaration of Independence. Rulers come and go; 
governments end and forms of government change; but sovereignty 
survives. A political society cannot endure without a supreme will 
somewhere. Sovereignty is never held in suspense. When, therefore, 
the external sovereignty of Great Britain in respect of the colonies 
ceased, it immediately passed to the Union.”® 

But the other theory, too, is perfectly adequate logically if we 
assume that the states are today devoid of capacity to sustain for- 
eign relationship, inasmuch as, unless it has dropped entirely out 
of existence, their former sovereignty in this respect must have 
passed to the National Government, and hence be as complete in 
the latter as by hypothesis it originally was in the former.*® 

That national power is exclusive in the realm of foreign rela- 
tions is, in fact, an obvious corollary of its being plenary, even 
though the deduction is not entirely sustained by the language of 
the Constitution itself. Thus section 10 of Article I quite clearly 
recognizes the states as retaining a certain rudimentary capacity 
in this field, upon the exercise of which it lays certain restraints. 
No state, the section reads, may enter into “any treaty, alliance or 
confederation,” or grant “letters of marque and reprisal,” nor, 
“without the consent of Congress “ enter “into any agreement or 
compact with a foreign state.” The capacity thus implied must, 
nevertheless, be today regarded as atrophied, no such consent 
having ever been sought or granted. 

Curiously enough, the notion of the complete incapacity of the 
states for foreign relationship first achieved judicial recognition 
during the very period when States Rights were most dominant 
in the Court’s thinking. I refer to the case of Holmes v. fennison'^ 
which was decided in 1841. The matter at issue was whether 
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Jennison, governor of Vermont, was constitutionally entitled to 
surrender Holmes to the government of Lower Canada from 
whose justice the latter was alleged to be fugitive. On account of 
the equal division of the Justices respecting the Court’s jurisdic- 
tion no judgment was handed down in the case, but the opinion 
of Chief Justice Taney for himself and three associates denied 
the power of the Vermont governor in unqualified terms. “All 
the powers which relate to our foreign intercourse,” the Chief 
Justice asserted, “are confided to the general government.” “The 
framers of the Constitution manifestly believed that any inter- 
course between a state and a foreign nation was dangerous to the 
Union”; and one of their main objects was “to make us, so far as 
regarded our foreign relations, one people and one nation; and to 
cut off all communications between foreign governments and the 
several state authorities.” “ 

Later utterances of the Court unite assertion of the principle 
of the exclusiveness to that of the completeness and inherency of 
the national power. In the words of the opinion by Justice Suther- 
land which was quoted from above : 

“The investment of the Federal government with the powers of 
external sovereignty did not depend upon the affirmative grants of the 
Constitution. The powers to declare and wage war, to conclude peace, 
to make treaties, to maintain diplomatic relations with other sover- 
eignties, if they had never been mentioned in the Constitution, would 
have vested in the Federal government as necessary concomitants of 
nationality.”*® 

Lastly, the plenary character of national power in the foreign 
field involves the consequence that it is not affected by the prin- 
ciple of “dual federalism”; that is, is not limited by the so-called 
“reserved powers” of the states. This obvious corollary was first 
recognized and applied with regard to the treaty -making power 
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in 1796, in the case of Ware v. Hylton^"" and during Marshall’s 
Chief Justiceship the same or equivalent doctrine was reiterated 
many times. During Chief Justice Taney’s presidency of the 
Court, it is true, the theory was repeatedly broached, although it 
never became the basis of a decision, that the treaty-making power 
was restricted to some indefinite extent by state power; but the 
latest utterances of the Court go straight back to the original con- 
ception of the subject.” In sustaining in Missouri v. Holland^^ the 
right of the National Government to treat with another nation 
with regard to birds which were seasonally migratory between 
them, the Court disparaged the idea that some “invisible radia- 
tion from the Tenth Amendment” limited the treaty-making 
power, and hinted that the fact that treaties do not have to be “in 
pursuance of the Constitution” but only “imder the authority of 
the United States” was not without significance.” And more 
recendy still, in sustaining the right of the National Government 
to levy customs duties upon apparatus imported by a state univer- 
sity, Chief Justice Hughes, speaking for the Court, remarked 
generally: 

“In international relations and with respect to foreign intercourse 
and trade the people of the United States act through a single govern- 
ment with unified and adequate power . . . there is no encroachment 
[here] on the power of the state, as none exists with respect to the sub- 
ject over which the federal power has been exerted.’”® 

Such are the general contours of this field of national power; 
but there are also one or two matters of internal arrangement, as 
it were, which need to be mentioned at this point. The first of 
these — ^an aspect of the principle of departmental autonomy” — is 
the doctrine that neither Congress nor the Senate can be constitu- 
tionally bound — ^however ineflEective -practically their freedom 
may be — ^by anything done previously by the President in his 
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capacity as organ of foreign relations. Sometimes termed the 
doctrine of “concurrent” or “coordinate powers,” this principle 
first assumed importance in the controversy over Congress’s duty 
to appropriate certain monies needed to carry the highly unpopu- 
lar Jay Treaty into effect. Spokesmen for the administration, 
notably Hamilton, argued that in making treaties “supreme law 
of the land” the Constitution converted the obligation of a treaty 
at international law into complete constitutional obligation, and 
hence left Congress no discretion in such a situation.” Madison 
and Gallatin answered that the very purpose of the Constitution 
in forbidding any money to be paid out of the Treasury except in 
consequence of “an appropriation made by law” was to leave Con- 
gress a free agent in voting such appropriations.” Although few if 
any treaty provisions have ever failed for lack of funds to carry 
them out, the latter view has in principle prevailed. Today it is 
well established that Congress may even repeal treaties in their 
quality as law of the land ; and, more generally, that whatever any 
department does in the exercise of its powers is frequently at the 
mercy of what another department may do — or refuse to do — ^in 
the exercise of its powers.” Thus the argument which was ad- 
vanced in 1919, both in the Senate and elsewhere, against our 
entering the League of Nations, that to do so would deprive Con- 
gress “imconstitutionally” of its discretion in the matter of declar- 
ing war, was valid only in the loose general sense which enjoins 
Congress always to observe good faith toward other nations in the 
exercise of all its powers. Almost any treaty whatsoever would be 
open to the same criticism.” 

The second matter of “internal arrangement” is the doctrine of 
Political Questions which was first formulated by Chief Justice 
Marshall in the early case of Foster v. Neilson,^* The question at 
issue was the validity of a grant made by the Spanish government 
in 1804 of land lying to the east of the Mississippi River, but un- 
derlying this question was the broader one whether the region 
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between the Perdido and Mississippi Rivers belonged in 1804 to 
Spain or to the United States ; and on this point the Court held 
that its judgment was concluded by the action of “the political 
departments,” the President and Congress, in cl aimin g the land 
for the United States. The Chief Justice said: 

“If those departments which are entrusted with the foreign inter- 
course of the nation, which assert and maintain its interests against 
foreign powers, have unequivocally asserted its rights of dominion 
over a country of which it is in possession, and which it claims tmder 
a treaty; if the legislature has acted on the construction thus asserted, 
it is not in its own courts that this construction is to be denied. A ques- 
tion like this respecting the boundaries of nations is, as has been truly 
said, more a political than a legal question, and in its discussion, 
the courts of every cotmtry must respect the pronounced will of the 
legislature.”” 

On the basis of this principle the Court has subsequently held 
at one time or another that it must accept as final and binding on 
itself the determinations of one or other, or both, of “the political 
departments,” with respect to all such questions as, whether a 
certain newly constituted community was a qualified belligerent 
at international law; what was the correct boundary of a certain 
country; what country was the sovereign of a particular region; 
whether a certain community was entitled to be considered as a 
“belligerent” or as an independent state; who was the de jure, 
who was the de facto ruler of a certain country; whether a par- 
ticular person was a duly accredited diplomatic agent to the 
United States ; how long a military occupation of a certain region 
should continue in order to fulfill the terms of a treaty; whether 
a certain treaty was in effect; and so on.*® 

The reader will quickly perceive that it is the tendency of both 
the doctrines just considered to keep the powers of the National 
Government in the field of foreign relations continually fluid 
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and easily available. By the same token, both doctrines also invite 
a constant struggle for power in this field on the part of the 
poHtical branches of the government — ^President, Congress, and 
Senate. 

“sole organ of external relations” — 

HAMILTON versus MADISON 

“The President is the sole organ of the nation in its external 
relations, and its sole representative with foreign nations.” These 
words of John Marshall, spoken in 1799, state what has today 
become a commonplace, which is the reason perhaps why their 
precise significance has been so rarely considered. The fact is 
that the statement is susceptible of two widely divergent inter- 
pretations. 

Marshall’s remark was made in his capacity as a member of the 
House of Representatives to uphold President John Adams in 
having ordered the extradition under the Jay Treaty of one Jona- 
than Robbins, who was alleged to be a fugitive from British 
justice. The President’s critics contended that the situation was 
one which required judicial action, an argument which Marshall 
answered by pointing out that “the case was in its nature a 
national demand made upon the nation.” The parties were two 
nations. “They cannot come into court to litigate their claims, nor 
can a court decide them.” Then follow the words quoted above, 
which conclude with the statement, “of consequence, the demand 
of a foreign nation can only be made on him.”®^ 

Clearly, what Marshall had foremost in mind was simply the 
President’s role as instrument of communication with other gov- 
ernments. And the same is true of Jefferson when, some years 
before, he answered Genet’s request for an exequatur for a con- 
sul whose commission was addressed to “the Congress of the 
United States.” Jefferson’s reply was that: 

“As the President is the only channel of communication between the 
United States and foreign nations, it is from him alone that foreign 
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nations or their agents are to learn what is or has been the will o£ the 
nation, and whatever he communicates as such they have a right and 
are bound to consider as the expression o£ the nation, and no £oreign 
agent can be allowed to question it.”^® 

That is to say, while the President alone may address foreign gov- 
ernments and be addressed by them, yet in fulfilling these func- 
tions he is, or at least may be, the mouthpiece of a power of 
decision which resides elsewhere. Nor do statements made in 
Congress in 1789 in the course of the debate on the removal 
power — ^which, it will be remembered, dealt with the official re- 
lationship between the President and the Secretary of State — 
necessarily imply a broader conception of the President’s diplo- 
matic role save in connection with the negotiation of treaties, an 
exception which both Marshall and Jefferson would unquestion- 
ably have allowed. 

Elaboration of the conception of the President’s external role 
as essentially dynamic and positive was the work in the first in- 
stance of Alexander Hamilton. The opportunity was furnished 
by the issuance of Washington’s so-called “Proclamation of Neu- 
trality” upon the outbreak early in 1793 of war between France 
and Great Britain. This document declared the intention of the 
United States to “pursue a course friendly and impartial to both 
belligerent powers” and enjoined upon all citizens its observance 
under pain of prosecution. While its author. Attorney General 
Randolph,*® had industriously avoided the word “neutrality,” the 
proclamation was imm ediately challenged by French sympa- 
thizers as having been outside the President’s constitutional com- 
petence. Its defense was thereupon undertaken by Hamilton, 
writing over the pseudonym “Pacificus,”®® in a series of articles in 
The Gazette of the United States, the iirst of which deals with the 
constitutional issue. In brief, Hamilton’s argument comprises 
the following contentions: first, that the opening clause of hx~ 

TT 10 rs rr-ront* i-vriTTr/ai- • f-Kot* in nr mnrA=» 
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specific grants of the article, except when “coupled with express 
restrictions or limitations,” “specify the principal articles” im- 
plied in the general grant and hence serve to interpret it; thirdly 
— ^by inference — that the direction of foreign policy is inherently 
an “ executive'’ function.®^ 

By way of illustrating his position Hamilton cites certain 
powers which he regards as exercisable by the President in con- 
junction with or in the interstices of the specific grants of the 
Constitution. One of these is the power of “recognition” of new 
governments; another the power to judge for the United States 
“what rights the law of nature and nations gives”; another the 
power to determine “virtually upon the operation of national 
treaties,” for while “treaties can only be made by the President 
and Senate jointly; . . . their activity may be continued or sus- 
pended by the President alone.” He then adds: 

“This serves as an example of the right of the executive, in certain 
cases, to determine the condition of the nation, though it may, in its 
consequences, affect the exercise of the power of the legislature to de- 
clare war. Nevertheless, the executive cannot thereby control the exer- 
cise of that power. The legislature is still free to perform its duties, 
according to its own sense of them; though the executive, in the exer- 
cise of its constitutional powers, may establish an antecedent state of 
things, which ought to weigh in the legislative decision. 

“The division of the executive power in the Constitution creates a 
concurrent authority in the cases to which it relates.”®* 

In short, the President has all powers which the facts of inter- 
national intercourse may at any time make conveniently appli- 
cable and which the Constitution does not vest elsewhere in clear 
terms ; ordinarily this means that the initiative in the foreign field 
rests with him. He is consequently able to confront the other 
departments, and Congress in particular, with jaits accomplis at 
will; although on the other hand Congress is under no constitu- 
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tional obligation to back up such faits accomplis or to support the 
policies giving rise to them. 

Although he had approved of the proclamation Jefferson was 
so disttirbed by Hamilton’s constitutional views in support of it 
that he appealed to Madison to refute the latter. “Nobody,” he 
wrote, “answers him and his doctrines are taken for confessed. 
For God’s sake, my dear Sir, take up your pen, select the most 
striking heresies and cut him to pieces in face of the public.” “ 
Madison complied in the letters of “Helvidius,” which also ap- 
peared in the Gazette and are devoted solely to the constitutional 
issue.®* Endeavoring first to explain away his own argument four 
years before regarding the location of the removal power — an 
effort more adroit than convincing — ^he proceeds to charge Ham- 
ilton widi seeking to annex to the Presidency the prerogative of 
the British Crown. His words are: 

“Thus it appears that by whatever standard we try this doctrine, it 
must be condemned as no less vicious in theory than it would be dan- 
gerous in practice. It is countenanced neither by the writers on law; nor 
by the nature of the powers themselves; nor by any general arrange- 
ments, or particular expressions, or plausible analogies, to be found in 
the constitution. 

“Whence then can the writer have borrowed it? 

“There is but one answer to this question. 

“The power of making treaties and the power of declaring war, 
are royal prerogatives in the British govemmentj and are accordingly 
treated as executive prerogatives by British commentators . . • 

Madison’s own theory is that the right to determine the foreign 
policy of the United States devolves upon Congress by virtue of 
its power to declare war, and that the powers of the President in 
the diplomatic sphere are instrumental only, or involve at most 
no greater range of discretion than the determination of “matters 
of fact.” Nor has he any patience with Hamilton’s doctrine of 
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concurrent altJiough two years later, when the Jay Treaty 
was under discussion in the House of Representatives, a close 
approximation to this theory was to furnish his main rehance — z. 
volte-face which was matched by one on Hamilton’s part in the 
opposite direction. But in 1793 the duties of advocacy required of 
Madison that he show that, if a power was claimable for the Presi- 
dent on sound constitutional grounds. Congress was constitution- 
ally obligated by the President’s exercise thereof, for it would 
then follow that, if the President’s proclamation was valid, it took 
from Congress the power to decide as between war and peace, a 
conclusion manifestly at variance with Congress’s possession of 
the war-declaring power. The proclamation, therefore, was not 
valid, nor the conception of presidential power on which it was 
based a constitutionally tenable one. 

However the palm for argumentation be awarded in this fa- 
mous disputation, the practical fruits of victory were divided 
between the parties to it. In 1794 Congress passed our first Neu- 
trality Act, and ever since then the subject of neutrality has been 
conceded to He within its jurisdiction.^® But to make up for 
this — ^indeed, much more than make up for it — ^were the two 
tendencies in constitutional interpretation to which Hamilton’s 
argument gave rise: (i) that of regarding the “executive power” 
clause as an always available peg on which to hang any and all 
unassigned powers in respect to foreign intercourse; and (2) that 
of treating these and all other presidential powers in the diplo- 
matic field as potentially -policy-forming powers, and constitu- 
tionally independent of direction by Congress, though capable of 
being checked by it. 

Both tendencies find ample illustration in the further proceed- 
ings of Washington’s administration. Let us consider, for in- 
stance, what happened at this period to the President’s power to 
“receive” ambassadors and other public ministers. As the above 
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colloquy between Jefferson and Gen^t su£Eces to show, this power 
was considered as embracing also the power to receive consuls; 
and sixty years later Attorney General Cushing was to assert 
sweepingly that it extended to “all possible diplomatic agents 
which any power may accredit to the United States” — doctrine 
which the record of practice amply confirms.®^ 

Furthermore, the reception of Genet himself involved conse- 
quences of the greatest moment. “Helvidius” had professed to 
consider exercise of the power of reception as a mere “ceremony,” 
comprising only the examination and authentication of the cre- 
dentials of the foreign representative, which “it would be highly 
improper to magnify ... into an important prerogative.” Such 
questions, he continued, “belong of necessity to the executive”; 
but they involve no cognizance of the question whether those exer- 
cising the government “which despatched the representative have 
the right along with the possession.” That question could arise 
only on “great and extraordinary” occasions, “by no means sub- 
mitted to so limited an organ of the national will as the executive 
of the United States.”®* Actually, the reception of Genet involved 
this very issue, and yet it was decided by W ashington without con- 
sulting Congress. Nor did Washington consult Congress when 
some months later he demanded Genet’s recall, thereby establish- 
ing a precedent which has been followed by later Presidents again 
and again, and more than once in the face of impending war.®® 
Another precedent of great significance from Washington’s 
administration was the first President’s refusal in 1796 to comply 
with a call from the House of Representatives for papers relative 
to the negotiation of the Jay Treaty. The demand was originally 
fathered by Madison, and presumably reflected the theory of 
“Helvidius” that the President’s diplomatic role is chiefly instru- 
mental of the national legislative power in the realm of foreign 
relationship. Washington’s declination, nevertheless, he now con- 
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ceded to be proper so far as it represented the President’s deliber- 
ate judgment that the papers were “of a nature that did not permit 
of disclosure at this time.”"” The concession so broadened the 
force of the precedent that nowadays a President feels free by the 
same formula to decline information even to his constitutional 
parmer in treaty making, whereas Washington’s refusal rested 
pr imar ily on his denial that the House was entitled to discuss the 
merits of a treaty. In 1906 a debate arose in the Senate over the ad- 
venturous foreign policy of the first Roosevelt, in the course of 
which the entire ground that had been covered by “Pacificus” and 
“Helvidius” more than a century before was retraveled. Senator 
Spooner assuming the Hamiltonian part. Senator Bacon the 
Madisonian. In the face of his general position Bacon conceded 
that “the question of the President’s sending or refusing to send 
any communication to the Senate is not to be judged by legal 
right, but [is] . , . one of courtesy between the President and that 
body.”'** The record of practice amply bears out this statement. 

Washington’s success in foreshadowing “the shape of things to 
come” is seen also when we turn again to presidential monopoli- 
zation of the right to communicate with foreign governments. 
The process envisaged is, it should be noted, a two-way process, 
depending on whether the President is its terminus ad quern or is 
its terminus a quo', or, in other words, is functioning as the 
nation’s earpiece or its mouthpiece. The latter, obviously, is the 
vastly more important capacity since, as was pointed out earlier, 
it involves potentially formation, as well as formulation, of the 
policy communicated ; while the role of being earpiece is an essen- 
tially passive one. Even so, a Secretary of State found it necessary 
as late as 1833 apprise foreign chancelleries that when they 
wished to inform the United States of royal births, deaths, mar- 
riages, and the like, they should address their communications to 
“the President of the United States of America” and leave Con- 
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gress out of the business. As to ordinary diplomatic intercourse, 
he added, it should be “carried on as usual” through the State 
Department.'*® 

Auid meantime Congress had itself come to the aid and protec- 
tion of the President’s prerogative to speak for the nation. This 
occurred in 1799, 'when one Logan, a Philadelphia Quaker, 
thought to avert war between the United States and France by 
undertaking a private negotiation with the latter. Manifesting 
perhaps some lack of humor, Congress passed a law to penalize 
such enterprises, entitling the measure “an Act to Prevent Usurpa- 
tion of Executive Functions.”"*® In later years, although presiden- 
tial spokesmen frequently assumed strange disguises which might 
easily have caused confusion, “the Logan Act,” while still on 
the statute books, dropped out of common ken till the period 
of World War I. Then from 1920 on for several years excited 
patriots were constantly arising to demand that its penalties be 
visited, now upon cx-President Taft and his League to Enforce 
Peace, now upon Senator France for his philandering with “the 
Genoa Economic Conference,” and at various times upon Senator 
Borah who, having become Chairman of the Foreign Relations 
Committee about that time, had set up as a sort of State Depart- 
ment of his own.*"* 

Indeed, World War I proved generally relaxing of the estab- 
lished etiquette of international intercourse, more or less per- 
manently so. Early in 1920 Viscount Grey came to this country on 
an informal mission, but being unable to see the President, who 
was ill, held conversations with certain Senators respecting the 
League of Nations fight, following which he published a letter in 
the London Times stating that the Lodge reservations were “satis- 
factory” to the Allies. President Wilson, apparently missing the 
subde flattery of this imitation of his own prior exploit in taking 
the Fiume question to the Italian people over the heads of their 
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government, professed to be greatly angered at this “grossest pos- 
sible breach of courtesy.” Likewise, when Candidate Harding, 
who was then campaigning for the Presidency from his own 
front porch in Marion, Ohio, was quoted in the papers to the 
effect that a French representative had approached him “infor- 
mally” with the hope that he would “lead the way to a world 
fraternity,” Mr. Wilson sharply questioned the Republican leader, 
who replied with elaborate irony, “Official France would never 
seek to go over your high office as our Chief Executive to appeal 
to the American people or any portion thereof.” By way of 
contrast. President Hoover, following his defeat at the polls in 
November 1932, actually invited his successful rival to discuss 
with him certain proposals of the British Ambassador with regard 
to the war-debt situation; and while Mr. Roosevelt declined the 
suggestion, he later on his own initiative invited the Ambassador 
to come to Warm Springs for a conference, thereby, as Mr. Krock 
of The New Yor\ Times commented, virtually taking over “this 
function of the Presidency a month before his inauguration.”''® 

All such episodes to the contrary notwithstanding, there is no 
more securely established principle of constitutional practice than 
the exclusive right of the President to be the nation’s intermedi- 
ary in its dealing with other nations.'*® 

CONGRESSIONAL COLLABORATION AND CONTROL 

RECOGNITION 

But whatever emphasis be given the President’s role as “sole 
organ of foreign relations” and the initiative thereby conferred 
upon him in this field, the fact remains that no presidentially de- 
vised diplomatic policy can long survive without the support of 
Congress, the body to which belongs the power to lay and collect 
taxes for the common defense, to regulate foreign commerce, to 
create armies and maintain navies, to pledge the credit of the 
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United States, to declare war, to define offenses against the law of 
nations, and to make “all laws which shall be necessary and 
proper” for carrying into execution not only its own powers, but 
all the powers “of the government of the United States and of any 
department or officer thereof.” Hence the only question that can 
arise is as to the character which the relationship with Congress 
thus imposed upon the President by the Constitution shall assume 
at the latter’s hands — shall it be the relationship of cooperation 
between constitutionally equal partners, or shall it be the relation- 
ship of principal and instrument; a relationship resting upon 
jointly held convictions as to what the interests of the United 
States require, or upon the calculation that when Congress is pre- 
sented with a sufficiendy imperative fait accompli it can be 
counted on to come to heel? Actually, while now cooperation, 
now subservience, has characterized the relations of Congress to 
the President at different times, yet down to the Mexican War the 
former was the prevailing pattern, while since then — and owing 
in part to that fateful precedent — it is the President who has more 
and more called the tunes. From the viewpoint of the present mo- 
ment, it is not extravagant to say that immensely the most im- 
portant single factor in the determination of American foreign 
policy has been presidential guidance of it. 

Returning now to the subject of recognition, we again encoun- 
ter Congress — that is, the national legislative power — as an influ- 
ential factor in both the initiation and development of American 
foreign policy in its early days. The breakup of the Spanish Em- 
pire in Am erica during the first quarter of the nineteenth century 
raised questions which Washingtonian precedents answered very 
imperfectly. When Louis XVI was dethroned by the French 
people he was at the same time “liquidated,” so that recognition 
by our government that the French people had an inherent right 
to determine their own forms of government incurred sHght if 
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any risks. But when the South Americans revolted from the Span- 
ish monarchy the latter still remained in existence with some 
power to resent and resist outside interference. The question 
whether the new governments should be recognized by the 
United States involved therefore the further question of the ex- 
tent to which the danger of war should be taken into account, and 
consequently the attimde of the war-declaring organ.'”' 

Moreover, this was the period when, as we saw in an earlier 
chapter. Congress, and especially the House of Representatives, 
was at the top of the governmental heap. This had been definitely 
shown in 1812 when James Madison had as President enjoyed the 
dubious satisfaction of seeing the theories of “Helvidius” realized, 
through being forced by Henry Clay and his swashbuckling fol- 
lowers into war with Great Britain. And six years later, when 
the South American issue first loomed on the horizon, though 
Monroe was now President, the House of Representatives was 
still do min ant and Clay was still dominant in the House. 

We learn from John Quincy Adams’s Memoirs that as early as 
December 1817 Clay had in hand “a motion to acknowledge the 
Government of Buenos Ayres and perhaps Chile.” The motion, 
in fact, was never ofiFered. Instead, on March 24, 1818, Clay pro- 
posed in committee of the whole, as an amendment to the then 
pending appropriation bill, a motion to appropriate |i8,ooo for 
the outfit and one year’s salary of a minister to “the independent 
provinces of the River Plata in South America.” But this proposal, 
too, proved abortive, being replaced the day following by one 
which omitted the word “independent” and was to go into effect 
only “whenever the President shall deem it expedient to send a 
minister,” etc.'*® 

But even in this attenuated form Clay’s amendment stirred up 
much opposition as invading presidential prerogative. Recalling 
the Washington administration’s recognition of the French Re- 
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public. Smith of Maryland queried: “Did Congress on that occa- 
sion direct the conduct of General Washington ? . . . No, sir; they 
left him to exercise the powers vested in him by the Constitu- 
tion — to the exercise of his own judgment.”"*® And Adams re- 
corded in his Memoirs the fact that in a Cabinet meeting he urged 
a like objection against such proceedings in Congress: 

“Instead of admitting the Senate or House of Representatives to any 
share in the act of recognition, I would expressly avoid that form of 
doing it which would require the concurrence of those bodies. It was, 
I had no doubt, by our Constitution an act of the Executive authority. 
General Washington had exercised it in recognizing the French Re- 
public by the reception of Mr. Genest. Mr. Madison had exercised it 
by declining several years to receive, and by finally receiving, Mr. Onis ; 
and in this instance I thought the Executive ought carefully to preserve 
entire the authority given him by the Constitution, and not weaken it 
by setting the precedent of making either House of Congress a party 
to an act which it was his exclusive right and duty to perform.”®” 

Nor did Clay in defending his measxire suggest that Congress 
had power to compel presidential action; rather, his object, he 
declared, was to aid executive deliberations, a thought which was 
further elaborated by Tucker of Virginia in the following words: 

“But gentlemen seem to consider this an interference with the con- 
stitutional powers of the Executive. I do not think so. This House has 
at all times, and on all subjects, a right to declare its opinions, leaving 
it to the Executive to act upon them or not, according to its pleasure. 
Nay, it has often done more. Whenever the act to be done by the Execu- 
tive has been intimately connected with the constitutional powers of 
this body, it has always deemed itself competent to act. Thus, before 
the treaty for the purchase of Louisiana was made, $2,000,000 were put 
at the disposal of the Goveriunent for the purchase of Southern terri- 
tory. Here there was an act perfectly analogous. This body had no 
right to make a purchase, or to command the President to do so; but. 
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as the purchase, if made, would have called upon the legislative body 
for an appropriation, it was thought advisable to make it beforehand, 
and thus indicate a correspondence of views on the subject, where 

correspondence was necessary It would appear to me indeed of the 

utmost importance, that this correspondence of views should be pre- 
served between these two branches of the Government- How embar- 
rassing to the Executive must it be, if, after a treaty has been made 
calling for a large appropriation this body should refuse to make it, 
and to sanction a contract entered into with a foreign State. How much 
more embarrassing if, in the exercise of its constitutional powers, the 
Executive should involve the nation in a war against the wishes of its 
Representatives. The jarring and confusion and incfiSciency that would 
result might have the most fatal influence on the national success. No, 
sir, frankness and candor, and a free and unreserved communication 
of the feelings and opinions of each by the other, can never have any 
other than the happiest influence upon the National Councils.”®* 

Clay’s motion failed, nevertheless, and recognition was post- 
poned some four years. Yet when it did come the course which 
was followed by the administration vindicated his and Tucker’s 
theory of executive-congressional cooperation most strikingly. 
On January 30, 1822, the House requested the President to lay 
before it such documents bearing on the South American ques- 
tion as it may be consistent with the public interest to communi- 
cate,” to which the President responded on March 8 following 
with a message stating that the time had come to recognize the 
new republics and inviting Congress, if it concurred in that view, 
to make “the necessary appropriations for carrying it into effect,” 
and in due course Congress appropriated $100,000 for “such mis- 
sions to the independent nations of the American continent as 
the President of the United States may deem proper.” ®“ 

This entire story seems to me highly instructive. It reaflSrms the 
President’s monopoly of the function of international intercourse 
and his constitutional independence in the performance of that 
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function. Not even Clay seems to have supposed either that Con- 
gress could “recognize” the new republics without executive 
approval and collaboration or that these were constitutionally 
required. At the same time Monroe, while fully advised as to his 
constitutional rights, seems not to have resented Congress’s efforts 
to get its “views” on record; indeed, in the end he carefully in- 
vited congressional cooperation. It is thus borne in upon one that 
the principle of departmental autonomy does not necessarily spell 
departmental conflict, but that mutual consultation and collabo- 
ration are quite as logical deductions from it. Nor should it be 
overlooked that throughout this episode it was Congress who 
forced the pace, not the President. 

The lessons deducible from our recognition of Texan inde- 
pendence in 1837 are similar.” Cuban recognition sixty years 
later suggests, to be sure, a somewhat different pattern.^'* In the 
spring of 1896, more than a year after the outbreak of revolution 
in the island, the two houses adopted a concurrent resolution ex- 
pressing the opinion that the situation there called for the recog- 
nition of a state of belligerency. President Cleveland ignored the 
suggestion; but meantime congressional opinion of a more ex- 
treme brand was rapidly developing, with the result that early in 
1897 two joint resolutions made their appearance in the Senate, 
one of which purported to acknowledge “the independence of 
the Republic of Cuba” and the other of which proffered “the 
friendly ofl&ces” of the United States “with the government of 
Spain to bring to a close the war between Spain and the Republic 
of Cuba.” The two resolutions were referred to the Committee on 
Foreign Relations which, after an extensive survey of the prece- 
dents, rendered an adverse report on constitutional grounds. The 
tenor of the report is indicated in the following extracts from it: 

“The executive branch is the sole mouthpiece of the nation in com- 
munication with foreign sovereignties. Foreign nations communicate 
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only through their respective executive departments. Resolutions of 
their legislative departments upon diplomatic matters have no status 
in international law. In the department of international law, therefore, 
properly speaking, a Congressional recognition of belligerency or inde- 
pendence would be a nullity. . . . 

“Congress can help the Cuban insurgents by legislation in many 
ways, but it can not help them legitimately by mere declarations, or by 
attempts to engage in diplomatic negotiations, if our interpretation of 
the Constitution is correct. That it is correct will be shown by the opin- 
ions of jurists and statesmen of the past.”“ 

Notwithstanding the flavor of finality which attaches to this 
statement, a few months later when President McKinley pro- 
posed intervention in Cuba the whole question was reopened. 
The President was opposed to recognizing the Cuban insurgent 
government, as was also a strong majority of the Foreign Rela- 
tions Committee. A minority of the committee on the other hand 
favored “the immediate recognition of the Republic of Cuba, as a 
free, independent and sovereign power”; and this view prevailed 
to the extent that the opening resolution of the measure which 
“authorized and directed” the President to employ the land and 
naval forces of the United States to expel Spain from Cuba de- 
clared that the “people of Cuba are and of right ought to be free 
and independent.” So, by incorporating it in what was tanta- 
moxmt to a declaration of war. Congress contrived to perform an 
act of recognition of which a foreign government was entitled 
by international law to take direct notice.®® 

Throughout the entire course of our national history the Presi- 
dent has performed dozens of acts of recognition of new govern- 
ments without consulting, or being expected to consult. Congress. 
At times, indeed, this prerogative has proved a most potent instru- 
ment of foreign policy, a remark which applies as well to its non- 
use as to its use. President Wilson encompassed the downfall of 
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Huerta’s regime in Mexico in 1915 by refusing to recognize it as 
even a government de facto, and die pivotal feature of our rela- 
tions with, both Mexico and Russia for some years was the refusal 
of successive ad mi nistrations at Washington to recognize as de 
jure the governments of those countries. 

The general subject of congressional collaboration has, how- 
ever, many other facets besides recognition. The principle that the 
National Government is as to external adairs a completely sover- 
eign government being conceded, it logically follows that Con- 
gress’s legislative power in the same field is also plenary. Except 
indeed for its inability to require the President to exercise his con- 
current powers in the same field. Congress has approximately as 
broad powers over such matters as has the British Parliament. 
And of course once Congress has legislated, the President becomes 
constitutionally obligated to take care that its laws be “faithfully 
executed.” Where — ^how — ^is a line to be drawn between these 
logical incompatibles } The answer seems to be, “that depends.” 
For example, section 34 of the Jones Merchant Marine Act of 1920 
“authorized and directed” the President within ninety days to 
give notice to the other parties to certain treaties, which the act 
infracted, of the termination thereof. President Wilson refused to 
comply, asserting that he “did not deem the direction contained 
in section 34 ... an exercise of any constitutional power possessed 
by Congress.” His action was roundly denounced by Senator 
Harding from the front porch earlier mentioned, despite which 
one of the first things Mr. Harding did upon becoming President 
was to announce — ^presumably with the concurrence of his Secre- 
tary of State, Mr. Hughes — ^that he proposed to foUow precisely 
the same course. And yet had Congress contented itself with 
enacting the material portions of the statute it woiold unquestion- 
ably have become the President’s constitutional duty to enforce 
these, regardless of their operation upon existing treaties, and at 
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least it would have been only common sense and common cour- 
tesy on his part, as the national organ of foreign relations, to have 
given the other parties to the treaties advance notice. In fact, Mr. 
Wilson did so proceed in 1915 in coimection with the La Follette 
Act — despite the fact that that act “requested and directed” him 
to do so.^^ 

Of course, when it comes to legislation which would be capable 
of tying his hands because of his constitutional obligation in 
respect to law enforcement, a President has usually an effective 
weapon of defense for his policies in his veto power. The trouble 
is that an act which was put on the statute books with the 
approval of a predecessor, or even with his own approval, may 
later tmrn out to be seriously cramping. Thus it was that Presi- 
dent Wilson found it necessary early in 1914, when he was being 
subjected to strong pressure from Great Britain on accoimt of his 
Mexican policy, to go before Congress and urge repeal of the 
Panama Tolls Act of 1911 : 

“I ask this of you in support of the foreign policy of the Administra- 
tion. I shall not know how to deal with other matters of even greater 
delicacy and nearer consequence if you do not grant it to me in un- 
grudging measure.”®® 

No more striking acknowledgment has ever been made by a 
President of the actual power of Congress in the foreign-relations 
field. 

Some other measures which represent attempts by Congress to 
guide and control foreign policy warrant mention. Thus a rider 
to the Appropriation Act of March 4, 1913, forbids the President 
to “extend or accept any invitation to participate in any interna- 
tional congress, conference, or like event without specific authori- 
zation to do so.” Shades of Cairo, Teheran, Yalta, Potsdam ! The 
Act of May 26, 1924, on the other hand, by which Japanese immi- 
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gration to this country was brought to an abrupt halt, while it 
signalized a particularly wild romp of the congressional bull in 
the diplomatic porcelain shop, was a type of legislation which 
Congress has always had conceded power to enact.'^ Equally 
would it be impossible to challenge Congress’s power to pass the 
Johnson Debt Default Act of April 13, 1934, which forbade the 
sale or purchase within Ajuerican jurisdiction of any securities of 
a government in debt to the United States; and the same remark 
applies to the various neutrality acts of recent years. As was 
pointed out above. Congress turned its attention to the subject of 
neutrality as early as 1794. Earlier acts, to be sure, merely pur- 
ported to declare and sanction the existing usages of international 
law, but the Act of 1939 cast off these trammels entirely.®^ 

Congress has, to repeat, vast powers to determine the bounds 
within which a President may be left to work out a foreign policy. 
Indeed, it may effectively block presidential policy by simply 
declining to pass implementing legislation — appropriations for 
instance. What is more, in proportion as the prosecution of a 
foreign policy — “The Marshall Plan,” for instance — requires la- 
vish expenditure, so is the insistence of the body which controls 
the nation’s purse strings that it be accepted as a partner in the 
determination of the objectives of our diplomacy likely to in- 
crease. Conflict and antagonism, nevertheless, are not inevitable; 
to the contrary, there may be — and should be — ^mutual consulta- 
tion, cooperation, collaboration. In point of fact, congressional 
legislation has operated to augment presidential powers in the 
foreign field much more frequently than it has to curtail them. 
The Lend-Lease Act of March ii, 1941, the elaboration of which 
is sketched in the succeeding chapter, is a classic example, al- 
though it only brought to culmination a whole series of enact- 
ments with which Congress had aided and abetted the adminis- 
tration’s foreign policy in the years between 1934 and 1941.®“ 
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But not only is Congress a legislative body, its houses are also 
forums of public opinion, and their right to act as such has been 
asserted by their members over and over again. In the debate in 
the House in 1826 on the proposed mission to the Panama Con- 
gress, a Kentucky member said : 

“It is its duty upon all fit occasions to pronounce the judgment of the 
people upon measures perfected or contemplated touching the foreign 
relations of the United States.” 

This statement Webster endorsed in the following words: 

“It has expressed its opinions, when it deemed proper to express 
them at all, on great leading questions, by resolution, and in a general 
form. These general opinions being thus made known have, doubtless, 
always had and such expressions of opinion doubtless always will have, 
their efFect. This is the practice of the Government. It is a salutary 
practice.”®® 

Almost one hundred years later resolutions were introduced in 
the House expressing “its cordial approval” of the World Court 
and its “earnest desire that the United States give early adherence 
to the protocol establishing the same with the reservations recom- 
mended by President Harding and President Coolidge.” The 
resolutions were referred to the Committee on Foreign Afifairs, 
which in reporting them favorably listed more than thirty “prece- 
dents relating to action by the House of Representatives upon 
treaties and foreign affairs.” Some of the actions mentioned were 
based upon exaggerated, or otherwise mistaken, notions as to 
the consequences that ought to be expected to flow from them, 
but considered solely as expressions of opinion it is difficult to 
see what constitutional objection they were open to. Sometimes 
Presidents have found such resolutions embarrassing, and some- 
times no doubt they were intended by their proponents to be 
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precisely that. Yet even at such times Presidents would occasion- 
ally have done better to heed them for the indication they gave 
of the trend of public opinion. At any rate, there seems to be no 
constitutional way in which a President can stop Congress’s 
mouth whether it is saying encouraging things or the reverse.^ 

Finally, the two houses, both separately and conjointly, are 
able to create committees and endow them with ample powers 
of investigation into matters of public interest.®* In the realm of 
domestic legislation such bodies have frequently done work of 
great importance, and there is no a priori reason why they should 
not prove of comparable value when questions affecting the con- 
duct of foreign relations are the subject of investigation. Actually, 
they have frequendy accomplished very little in the latter field, 
for the reason principally that they have usually been brought 
about at the insistence of a special group which was much more 
bent on publicizing a special point of view than it was on getting 
sound information. Well-planned, properly staffed inquiries 
could be very different affairs.®® It may very well be, however, that 
with the emergence upon the American scene of such sounding 
boards of opinion — ^not merely American, but international opin- 
ion — as the Security Council and the Assembly of the United 
Nations, the importance of the congressional investigating com- 
mittee as a device — ^and a not very successful one — for keeping 
presidential foreign policy open and aboveboard has passed, for 
the time being at least. 

EXECUTIVE OF THE LAW OF NATIONS — PRESIDENTIAL 

WARMAKING 

We now resume consideration of the constitutional factors of 
presidential aggrandizement in the sphere of foreign relations. 
Two of these I have dealt with already — ^the natural advantages of 
his ofiEce as stressed by Jay in The Federalist, and the H amil tonian 
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conception of “executive power.” But the President is also Com- 
mander-in-chief of the Army and Navy, while upon him rests 
the duty to “take care that the laws be faithfully executed,” a part 
of which law is international law. So from the first it has devolved 
upon him to protect American rights and to discharge American 
duties under the law of nations ; and, as commonly happens, the 
path of duty became in time a road to power. Finally, the leader- 
ship which the President has achieved since the turn of the cen- 
tury in the field of legislation has proved at times of the very 
greatest value in bringing Congress into line in the field of 
foreign policy. 

In a famous passage quoted on an earlier page. Justice Miller 
had in 1890 put the question with regard to the President’s duty 
to “take care that the laws be faithfully executed”: 

“Is this duty limited to the enforcement of acts of Congress or of 
treaties of the United States according to their express terms, or does 
it include the rights, duties and obligations growing out of the Consti- 
tution itself, our international relations, and all the protection implied 
by the nature of the government under the Constitution?”®’' 

The answer evidently intended is no. Indeed, nearly eighty years 
earlier Attorney General William Wirt had advanced precisely 
this answer. The “laws” to which the “faithfully executed” 
clause referred, said he, comprised not only the Constitution, 
statutes, and treaties, but also “those general laws of nations 
which govern the intercourse between the United States and 
foreign nations.” The United States, having become a member 
of the Society of Nations, was obliged to respect the rights of other 
nations under that code of laws and the President, as the chief 
executive oflScer of the laws and the agency charged with the 
superintendence of the nation’s foreign intercourse, was bound 
to rectify injtiry and preserve peace.®® 
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And nearly thirty years before that “Pacificus” had written to 
like effect : 

“The President is the Constitutional EXECUTOR of the laws. Our 
treaties, and the laws of nations, form a part of the law of the land. 
He, who is to execute the laws, must first judge for himself of their 
meaning. In order to the observance of that conduct which the laws of 
nations, combined with our treaties, prescribed to this country, in refer- 
ence to the present war in Europe, it was necessary for the President to 
judge for himself, whether there was anything in our treaties, incom- 
patible with an adherence to neutrality.”®® 

With this duality of the executive role in mind, let us consider 
“Pacificus’ ” contention, mentioned earlier in this chapter, that 
the President has the “power of determining virtually upon the 
operation of national treaties.” The question raised is a twofold 
one: that of the President’s power in relation to treaties as “law 
of the land”; and that of his power in relation to treaties as 
international obligations. 

Treaty provisions are sometimes addressed exclusively to the 
President, as for instance were certain articles of the treaties which 
resulted from the Washington Conference of 1921, and which 
provided for conference among the high contracting parties in 
named contingencies. The duty of communication thus cast upon 
the President was, obviously, well within his diplomatic preroga- 
tive. Other treaty provisions, however, are addressed primarily 
to Congress. Indeed, it is a strongly held view, and one that has 
usually prevailed in practice, that if a treaty provision would 
operate within the field of Congress’s enumerated powers — as 
would, for instance, a commercial treaty — ^it can be put into effect 
as “law of the land” only by sanctioning legislation;'® and, as 
we have seen. Congress is free in enacting such sanctioning legis- 
lation to vest the President with large discretionary powers. 
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Lastly, the doctrine was early established that treaty provisions 
which reciprocally accord privileges to the nationals of each of 
the contracting states within the other’s jurisdiction were suscep- 
tible in the United States of direct application and enforcement 
through the ordinary courts/* In relation to such provisions, 
which are regarded as being addressed primarily to the judiciary, 
the President’s power is simply that of Chief Executive, constitu- 
tionally boimd to carry out the decisions of the courts. 

But now suppose that it becomes desirable for the United States 
to cast off a treaty — ^whether jusdy or tmjusdy by the standards 
of international law — ^what is the constitutional procedure for 
accomplishing this end ? The cases are clear in establishing the 
power of Congress to strike down in its quality as “law of the 
land” any treaty or treaty provision to which the United States is 
party;’’* while as a matter of fact treaties of the United States 
have been terminated on several occasions by the President, now 
on his own authority, now in accordance with a resolution of 
Congress, at other times with the sanction simply of the Senate.” 
I assume, I may add, that when a treaty or treaty provision has 
been discarded in any one of the ways just mentioned, it ceases to 
be “law of the land” for any pcurpose whatsoever — ceases, that is, 
to be a source of authority either for supplementary legislation by 
Congress, for action by the President, or for adjudication by the 
courts. 

The question remains whether the international obligation of 
a treaty continues after it has ceased to exist as “law of the land” 
and the performance of the duties of the United States under it 
has accordingly come to an end. In general, the answer must be 
that the United States is no more entitled to determine finally its 
duties toward other nations than are the latter to determine finally 
their duties toward the United States.*"^ At the same time, in the 
absence of an international tribunal with authority to pass ulti- 
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mately upon such questions, each sovereign government is an 
organ of the international society, and in the case of the United 
States government the immediate bearer of this capacity is, by 
Hamiltonian doctrine, the President. 

But the President may also make him self the direct adminis- 
trator of the international rights and duties of the United States, 
or of what are adjudged by him to be such, without awaiting 
action either by the treaty-making power or by Congress, or by 
the courts. Significant in this connection is the course laid down 
by various Presidents with regard to the landing of foreign sub- 
marine cables.” President Grant established the germinal prece- 
dent in 1869, when he was approached with a request from a 
French company which desired to connect Duxbury, Massachu- 
setts, with Brest, France, via the Island of St. Pierre in the Gulf 
of St. Lawrence. “In the absence of legislation by Congress” the 
President conceded the request upon certain stipulated condi- 
tions, and in 1879 and again in 1884 his successors followed suit. 
In 1893, however. President Cleveland refused a request of this 
sort on the ground of lack of statutory authority, with the result 
that the company proceeded to make a landing anyway. In the 
subsequent proceedings which the administration — quite incon- 
sistently — ^brought to enjoin the intruder, the federal court hinted 
its opinion that the President’s legal scruples had been miscon- 
ceived. The question was finally disposed of by an opinion of 
Solicitor General Richards in 1898. Citing the Neagle Case, Mr. 
Richards placed power to act on the twofold basis of “the funda- 
mental rights which . . . grow out of the jurisdiction of this nation 
over its own territory” and the President’s constimtional position 
as the organ of American foreign relations.^® 

And it was with these precedents back of him that President 
Wilson in August 1913 granted permission for the introduction 
of electrical current from Canada,” and thirteen months later 
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closed the Marconi wireless station at Siasconset, when the com- 
pany refused assurance that it would comply with naval censor- 
ship regulations. The former action was admittedly without 
statutory basis ; and while the Act of August ipj ^ 9 ^ 2 ,, probably 
supported the later drastic invasion of private rights, justification 
for it was based by Attorney General Gregory largely on the 
President’s powers as Commander-in-Chief and as organ of for- 
eign relations: 

“The President of the United States is at the head of one of the three 
great coordinate departments of the Government. He is Commander- 

in-Chief of the Army and Navy If the President is of the opinion 

that the relations of this country with foreign nations are, or are likely 
to be, endangered by action deemed by him inconsistent with a due 
neutrality, it is his right and duty to protect such relations; and in 
doing so, in the absence of any statutory restrictions, he may act 
through such executive office or department as appears best adapted 
to effectuate the desired end. ... I do not hesitate, in view of the ex- 
traordinary conditions existing, to advise that the President, through 
the Secretary of the Navy, or any other appropriate department, close 
down or take charge of, and operate, the plant . . . should he deem it 
necessary to secure obedience to his proclamation of neutrality.”” 

And it was on comparable grounds that the President met the 
renewal by Germany of unrestricted submarine warfare by order- 
ing on March 12, 1917, an armed guard to be placed on all Ameri- 
can merchant vessels, action which followed hard upon the heels 
of failure by Congress, owing to the opposition of “a little group 
of willful men” in the Senate, to authorize it.®" 

But this is no more than the beginning of the story. Thanks to 
the same capacity to base action directly on his own reading of 
international law — a capacity which the Court recognized in 
terms in the Neagle Case — the President has been able to gather 
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to himself powers with respect to warmaking which ill accord 
with the specific delegation in the Constitution of the war-declar- 
ing power to Congress. 

The first question to be answered in this connection is whether 
the President may, without authorization by Congress, ever use 
force abroad. First and last, scores and dozens of episodes have 
occurred in our history in which Presidents have done this very 
filing, and have been defended by their champions with the argu- 
ment that when action of this character is in defense of what 
international law itself recognizes as rights of person and prop- 
erty, and is not excessive, it is not an act of war nor a legitimate 
cause for warlike retort by the country suffering from it.®' This 
principle was recognized, for example, by the United States itself 
when it condoned the action of Great Britain, in connection with 
the Canadian Rebellion of 1837, in invading American waters 
and destroying the Caroline, a vessel which was being employed 
by American sympathizers with the rebels to convey arms to 
them.®* And the benefit of the same principle was accorded the 
United States by the Chinese Imperial Government in 1901, when 
it formally conceded that President McKinley’s action in joining 
the powers in defense of the legations in Peking against the 
Boxers had not constituted an act of war.®® 

Furthermore, such action has received the highest judicial sanc- 
tion. Thus one of the precedents relied upon by Justice Miller in 
the Neagle Case was the outgrowth of the bombardment in 1854 
by Lieutenant Hollins of the U.S.S. Cyane, of Greytown, Nica- 
ragua, in default of reparation from the local authorities for an 
attack by a mob on the United States Consul stationed at that 
place.®^ Upon his return to the United States Hollins was sued in 
a federal court by one Durand for the value of certain property 
which was alleged to have been destroyed in the bombardment. 
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His defense was based upon the orders of the President and Secre- 
tary of Navy, and was sustained by Justice Nelson in the follow- 
ing words : 

“As the Executive head of the nation, the President is made the only 
legitimate organ of the General Government, to open and carry on 
correspondence or negotiations with foreign nations, in matters con- 
cerning the interests of the country or of its citizens. It is to him, also, 
that citizens abroad must look for protection of person and of property, 
and for the faithful execution of the laws existing and intended for 
their protection. For this purpose, the whole Executive power of the 
country is placed in his hands, under the Constitution, and the laws 
passed in pursuance thereof; and different Departments of govern- 
ment have been organized, through which this power may be most 
conveniently executed, whether by negotiation or by force — a Depart- 
ment of State and a Department of the Navy. 

“Now, as respects the interposition of the Executive abroad, for the 
protection of the lives or property of the citizen, the duty must, of 
necessity, rest in the discretion of the President. Acts of lawless vio- 
lence, or of threatened violence to the citizen or his property, cannot 
be anticipated and provided for; and the protection, to be effectual or 
of any avail, may, not unfrequently, require the most prompt and 
decided action. Under our system of Government, the citizen abroad 
is as much entitled to protection as the citizen at home. The great 
object and duty of Government is the protection of the lives, liberty, 
and property of the people composing it, whether abroad or at home; 
and any Government failing in the accomplishment of the object, or 
the performance of the duty, is not worth preserving.”®® 

But is the President confined to “acts of defense” ? Indeed, is the 
distinction between such acts and “acts of war” a sustainable one ? 
And is the distinction between rights and “interests” sustainable 
— any interests which a President may choose to press by the use 
of force ? The first question arose even earlier than the one just 
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discussed. Writing in 1801 as “Lucius Crassus,” Hamilton heaped 
scorn upon Jefferson’s view that unless and until Congress for- 
mally declared war American naval vessels had the rights only of 
self-defense against vessels of the Bey of Tripoli. The plain mean- 
ing of the Constitution, Hamilton asserted, was 

“That it is the peculiar and exclusive province of Congress, when the 
nation is at peace to change that state into a state of war; whether from 
calculations of policy or from provocations, or injuries received; in 
other words, it belongs to Congress only, to go to war. But when a 
foreign nation declares, or openly and avowedly makes war upon the 
United States, they are then by the very fact already at war, and 
any declaration on the part of Congress is nugatory; it is at least 
unnecessary.”®® 

The same question came up again forty-five years later, when 
President Polk, in his message of May ii, 1846, wrote: 

“After reiterated menaces, Mexico has passed the boundary of the 
United States, has invaded our territory and shed American blood 
upon the American soil. She has proclaimed that hostilities have com- 
menced, and that the two nations are now at war. 

“As war exists, and notwithstanding all our efforts to avoid it, exists 
by the act of Mexico herself, we are called upon by every consideration 
of duty and patriotism to vindicate with decision the honor, the rights, 
and the interests of our country. 

“In further vindication of our rights and defense of our territory, I 
invoke the prompt action of Congress to recognize the existence of the 
war, and to place at the disposition of the Executive the means of 
prosecuting the war with vigor, and thus hastening the restoration of 
peace.” ®^ 

When this message reached the Senate the portion of it just 
quoted was at once assailed by Calhoun, on the ground that “In 
the sense of the Constitution war could be declared only by Con- 
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gress/’^^ — a contention with which Cass of Michigan joined issue 
in the following words : 

“There can be no hostilities undertaken by a government which do 
not constitute a state of war. War is a fact, sir, created by an effort made 
by one nation to injure another. One party may make a war, though it 
requires two parties to make a peace. The Senator from South Carolina 
contends that as Congress alone have a right, by the Constitution, to 
declare a war, therefore there can be no war till it is thus declared. 
There is here a very obvious error. It is certain that Congress alone has 
the right to declare war. That is, there is no other authority in the 
United States, which, on our part, can change the relations of peace 
with another country into those of war. No authority but Congress can 
commence an aggressive war. But another country can commence a 
war against us without the co-operation of Congress. Another country 
can, at its pleasure, terminate the relations of peace with us, and substi- 
tute for these the relations of war, with their legitimate consequences. 
War may be commenced with or without a previous declaration. . . . 
All these facts prove conclusively that it is a state of hostilities that pro- 
duces war, and not any formal declaration. Any other construction 
would lead to this practical absurdity. England, for instance, by an act 
of hostility or by a public declaration, announces that she is at war with 
us. If the view, presented by the honorable Senator from South Caro- 
lina, is correct, we are not at war with her till Congress has acted upon 
the subject. One party, then, is at war, while the other is at peace; or, at 
any rate, in this new intermediate state of hostilities, before unknown 
to the world. Now, sir, it is very clear that Mexico is at war with us, we 
at war with her. If she terminates the peaceful relations between two 
countries, they are terminated whether we consent or not. The new 
state of things thus created, does not depend upon the will of Congress. 
The two nations are at war, because one of them has chosen to place 
them both in that attitude.”®® 

Sixteen years later the Cass-Hamilton argument was renewed 
by Richard Henry Dana in the Prize Cases, and was ratified by 
the Court for situations involving insurrection and actual inva- 
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sion.®° As to foreign wars, on the other hand, congressional decla- 
rations of war have always taken the form of merely recognizing 
a state of war begun by the hostile acts of the other party, and so 
have never exceeded the power which Hamilton and Dana 
claimed for the President acting alone. 

Passing then from “rights” to “interests,” the leading prece- 
dent was furnished by Tyler’s action in 1844 in so disposing the 
naval and military forces of the United States as to protect Texas 
against Mexican wrath on account of the then pending treaty for 
the annexation of Texas to the United States. In answer to a 
resolution of inquiry by the Senate, Tyler defended his course 
as follows: 

“It is due to myself that I should declare it as my opinion that the 
United States, having by the treaty of annexation acquired a tide to 
Texas which requires only the action of the Senate to perfect it, no 
other power could be permitted to invade and by force of arms to 
possess itself of any portion of the territory of Texas pending your 
deliberations upon the treaty without placing itself in an hostile atti- 
tude to the United States and justifying the employment of any mili- 
tary means at our disposal to drive back the invasion.”*^ 

Tyler’s efforts to annex Texas had their coxmterpart a quarter 
of a century later in Grant’s efforts to annex Santo Domingo, and 
the question arose on the latter occasion as to the right of the 
President to protect what were termed “inchoate interests” of the 
United States in Santo Domingo xmtil the final disposition of 
the main question. Drawing a sharp distinction between such 
“interests” and “rights,” Grant’s critics endeavored to confine 
existing precedents to the latter. But, notwithstanding their tri- 
umph, later events in the Caribbean, especially after 1916, went 
far to discredit this distinction for that particular region, where 
American interests have always been peculiarly sensitive.® 

Presidents have, to be sture, performed again and again gestures 
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of obeisance to Congress’s “power to declare war.” Jefferson, 
Madison, Jackson, Buchanan, Lincoln, Grant, McKinley, Wilson, 
and Franklin D. Roosevelt are all on record with words of defer- 
ence, as are also several Secretaries of State.®® Thus the late Presi- 
dent was careful to qualify the promises of aid in his “utmost 
sympathy” message to France of June 14, 1940, with the warning: 
“These statements carry with them no implication of military 
commitments. Only Congress can make such commitments.”®'* 
Three months later Mr. Roosevelt by his own unaided, unher- 
alded act in effecting the “Fifty Destroyer Deal” converted, as it 
were at the blast of a trumpet, the international status of the 
United States as a neutral to that of a quasi belligerent in the 
war then raging in Europe. 

The later steps by which the country passed gradually into 
actual “shooting” war underscore the same moral. 

March ii, 1941, H.R. 1776 became the Lend-Lease Act, thereby 
marking congressional endorsement of the quasi-belligerent status of 
this country. 

March 30, the Government seized sixty-five Axis-controlled ships in 
American ports. 

April 9, the State Department entered into an executive agreement 
with the Danish Minister giving the United States the right to occupy 
Greenland during the emergency for defensive purposes. Protests by 
the Nazi-controlled regime at Copenhagen went unheeded. 

April 10, the President proclaimed the Red Sea no longer “a combat 
area,” thereby making it permissible under the Neutrality Act of 1939 
for American ships to carry supplies to the British forces in that region. 

May 15, the President appealed to the French people not to support 
the Vichy government, which, it charged, was collaborating with the 
Nazis. 

May 21, the American steamer Robin Moor was torpedoed and 
shelled in the South Atlantic. 
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May 22^ the President gave Admiral Stark, Chief of Naval Opera- 
tions, “an overall limit of thirty days to prepare for an expedition to 
sail for and take the Azores,” a project which was not, however, carried 
out- 

May 27, the President, after declaring over the radio that the current 
developments of the war menaced the security of the Western Hemi- 
sphere, proclaimed an “unlimited emergency,” and ordered American 
naval craft to “sink on sight” any foreign submarine discovered in our 
“defensive waters.” 

June 15, the President froze all previously unfrozen assets of Ger- 
many, Italy, and Axis-controlled countries. 

June 20, the President sent a message to Congress denouncing the 
sinking of the Robin Moor as “piracy.” The German charge at Wash- 
ington refused to transmit the message to Berhn. 

July 7, the President announced to Congress that he had secured an 
agreement with the Icelandic government whereby the United States 
would take over from Great Britain the defense of that island during 
the emergency. 

August 14, F. D. R. and Churchill announced that they had met at 
sea, “discussed lend-lease and other problems of common defense,” and 
agreed upon a postwar “peace program,” termed the Atlantic Charter. 
Thus, without consulting either the Senate or Congress, the President 
virtually committed the United States to a postwar alliance with Great 
Britain. 

Meantime, though just when is not clear, the President had issued 
orders to the Navy to convoy supplies being sent to Great Britain under 
lend-lease as far as Iceland, a fact that he divulged in a message to Con- 
gress July 7, and four days later Secretary Knox confided to a Senate 
committee that “American warships were dropping depth charges in 
self-defense against Axis submarines.” 

September 4, Washington reported that a German submarine had 
fired two torpedoes in Icelandic waters at the United States destroyer 
Greer, but without effect. More than a month later the Navy Depart- 
ment revealed that the Greer had been trailing the U-boat for three and 
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a half hours and broadcasting the latter’s position when the submarine 
turned and attacked. 

September 1 1, the President announced over the air that ‘‘henceforth 
American patrols would defend the freedom of the seas by striking 
first at all Axis raiders (‘rattlesnakes of the Atlantic’) operating within 
American defensive areas.” Isolationists in Congress charged the Presi- 
dent with usurping Congress’s power to declare war. 

October 8, shooting orders were issued to United States warships in 
the Atlantic to destroy any German or Italian sea or air forces en- 
countered. Indeed, at times American vessels operated under British 
command. 

October 17, it was announced that the American destroyer Kearney 
had been torpedoed off Iceland in what was later revealed to have been 
“a pitched battle” with German undersea craft. 

October 27, “Navy Day,” the President proclaimed that “the shoot- 
ing has started.” 

October 30, the American destroyer Reuben James, engaged in con- 
voying off Iceland, was torpedoed and sunk with the loss of about one 
hundred officers and men. 

November 6, the President, finding the defense of Russia essential to 
that of the United States, pledged that country lend-lease aid to the 
amount of one billion dollars. 

November 13, the House of Representatives, following the example 
set by the Senate six days earlier, voted 212 to 194 to repeal all restrictive 
provisions of the Neutrality Act of 1939.^® 

The story of the administration’s policy with regard to Japan 
during these same years is of like import.®^ Throughout, the in- 
itiative was unremittingly with the President. 

A summary history of the wars in which the United States has 
engaged since the adoption of the Constitution will concede to 
Congress that policies and views which were advanced within its 
walls were primarily responsible for two of these wars — the War 
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of 1812 and the war with Spain. But our four great wars — all great 
for their results, three of them great for the effort they required of 
the coTontry — ^were the outcome of presidential policies in the 
making of which Congress played a distinctly secondary role. 
I mean, of course, the war with Mexico, the Civil War, and our 
participation in World War I and World War 11 . “Helvidius'” 
contention that “Pacificus’” reading of the “executive power” 
clause contravened the intention of the Constitution that the war- 
making power should lodge with the legislative authority has 
been amply vindicated. 


PRESIDENT VERSUS SENATE — “PERSONAL AGENTs” — 

“executive agreements” 

In the case of a document like the Constitution of the United 
States which lays down in distinct terms the method by which ii 
is to be amended, a sort of scandalous interest attaches to those 
instances in which it has been in fact amendetl or even set aside 
by the less formal processes of life under it. The stock example of 
the Constitution’s amendment by practice is, of course, furnished 
by the declension as early as 1796 of the “College of Electors” 
into a pohtical side show of party marionettes.®' But equally 
remarkable, though the fact has not attracted the same attention, 
is the transformation of the Senate’s role in the conduct of foreign 
relations. This, too, began very early — earlier, in fact, dian tlie 
transformation of the role of the “College of Electors” — but 
unlike the latter has been in more or less continuous process ever 
since. 

“He [the President],” reads Article II, section 2, paragraph 2, 
“shall nominate, and, by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers and 
consuls. . . The earliest important controversy to arise on this 
language was provoked by Madison’s action in appointing dur- 
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ing a recess of the Senate the commission which negotiated for 
the United States the Treaty of Ghent.®® The President’s critics 
urged that the office to which the pretended appointment had 
been made, having never been authorized by Congress, did not 
exist, and that consequently no vacancy existed to which an 
appointment could be made during a recess of the Senate. The 
answer returned was that the office of ambassador or public 
minister exists by the Constitution itself whenever an inter- 
national exigency arises which such office is calculated to serve, 
and that of such exigency the President is the sole judge; also 
that a vacancy happens during a recess of the Senate if for any 
reason it happens then to exist. 

Subsequent developments have ratified the last of these propo- 
sitions,®® but have rejected the first though this too seems clearly 
to have the support of early practice and opinion under the Con- 
stitution. As I mentioned in another connection, early Congresses 
passed no act purporting to create any diplomatic office or rank, 
but merely appropriated lump sums “for the expenses of foreign 
intercourse” to be expended at the discretion of the President."® 
Not until March i, 1855, in fact, was the practice that obtains 
today introduced. By this measure it was enacted that from a 
stated date the President should “by and with the advice and 
consent of the Senate” appoint representatives of specified grades 
to specified countries, which representatives must be citizens of 
the United States, etc."^ Attorney General Cushing, with his 
accustomed zeal for executive power, endeavored to explain the 
act as merely a kind of notification by Congress as to the sort of 
diplomatic and consular representatives it would be willing to 
appropriate salaries for, and hence as recommendatory rather 
than mandatory but a series of enactments exemplified by that 
of August t8, 1924, are hardly susceptible of this mitigated con- 
struction. Today new posts of ministerial rank are dependent 
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upon congressional authorization, and no new ambassadorships 
may be created for existing posts “unless the same shall be pro- 
vided for by act of Congress” ; while, in general, the entire regular 
diplomatic and consular establishment is organized in detail as 
to grades, salaries, appointments, promotions, and in part as to 
duties, by statute."® 

But what the President has lost in one way he has more than 
made good in another. I refer to his long since conceded right to 
employ in the discharge of his diplomatic function so-called 
“special,” “personal,” or “secret” agents in whose designation 
the Senate has no voice.*°^ Indeed, as was pointed out in the Senate 
itself in 1831, when Jackson without consulting that body sent a 
special commission to Turkey, a similar practice was “coeval with 
our existence as a nation.” “All those great men,” the speaker of 
these words continued, 

“who have figured in the history of our diplomacy, began their career, 
and performed some of their most important services in the capacity 
of secret agents, with full powers. Franklin, Adams, Lee, were only 
commissioners; and in negotiating a treaty with the Emperor of 
Morocco, the selection of the secret agent was left to the Ministers 
appointed to make the treaty; and, accordingly, in the year 1785, 
Mr. Adams and Mr. Jefferson appointed Thomas Barclay, who went 
to Morocco and made a treaty, which was ratified by the Ministers 
at Paris.”"® 

Under the Constitution the practice was resumed — or contin- 
ued— by Washington. On February 14, 1791, the President in- 
formed the Senate that he had “employed Mr. Gouverneur 
Morris, who was on the spot,” to confer with the British govern- 
ment concerning their further carrying out of the Treaty of 
Peace, “considering that in the possible event of a refusal of 
justice” on their part “we shall stand less committed should it 
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be made to a private rather than a public person”; and four days 
later he reported having sent his friend Colonel David Hum- 
phreys to Madrid and Lisbon on a similar mission/"® These prec- 
edents have since been multiplied many times, a peculiarly 
extreme example being President Cleveland’s despatch of J. H. 
Blount to Hawaii in 1893. Blount was appointed while the Senate 
was in session, was given “paramount authority” over die Ameri- 
can resident minister at Honolulu, and was further empowered 
to employ the mihtary and naval forces of the United States if 
it was necessary to do so in order to protect American lives and 
property. Nevertheless a special committee of the Senate which 
was created to canvass the constitutional issue gave the President 
a clean bill of health.^"’' For recent decades the continued vitality 
of die practice is sufficiendy attested by the mere mention of 
President Wilson’s Eminence grise, Colonel House,'"® and the late 
Norman H. Davis, who filled the role of ambassador at large 
for a succession of recent administrations of both parties. And 
latterly President Truman has shown his strong liking for this 
type of diplomacy. 

The convenience of employing such agents as “unofficial 
observers” of conditions abroad or to effect contact with com- 
munities or groups devoid of standing at international law is 
manifest. Manifest too is the fact that the practice, considering 
the dimensions which it has attained, is to be reconciled with the 
Constitution only by invokmg the Hamiltonian conception of 
residual executive power. Though such agents are sometimes 
termed “secret,” yet neither their existence nor their mission is 
invariably such. While they are sometimes called “private” or 
“personal” agents of the President, they have at times been 
appointed tmder the great seal. They have been justified as organs 
of negotiation and so as springing from the executive’s power 
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in negotiating treaties, yet this is also a normal function of our 
regiolar representatives. They have been considered as agents 
appointed for special occasions, although the term “public min- 
isters” of the Constitution is broad enough to include all catego- 
ries of diplomatic agents.^”® Theoretically, perhaps, they could not 
claim full diplomatic status abroad, yet when their identity is 
known it will in fact be accorded them.”® Frequently, in short, 
the only test which is available for distinguishing this kind of 
agents from the other kind is to be found in the method of their 
appointment and in the fact that they are usually paid out of the 
“contingent fund.” 

But even more striking is the way in which, especially in recent 
years, presidential prerogative has sapped the Senate’s role in 
treaty making. Paragraph 2 of section 2 of Article II reads; “He 
[the President] shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the 
Senators present concur.” The significant thing about this phrase- 
ology is that it associates the President with the Senate through- 
out the entire process of treaty maJ^ng. Commenting on this fact 
in Federalist 64, Jay mentions but one exception to the rule. Oc- 
casions may arise, he explains, when the initiation of a negotia- 
tion may require great secrecy and dispatch, and at such times the 
President must undoubtedly start the ball rolling; but otherwise 
all negotiations of treaties will be the joint concern of President 
and Senate. “Thus we see,” he concludes, “that the Constitution 
provides that our negotiations for treaties shall have every advan- 
tage which can be derived from talents, information, integrity, 
and deliberate investigation on the one hand, and from secrecy 
and dispatch on the other.” 

Some thirty years later Rufus King, who had been a member of 
the Philadelphia Convention, advanced in the Senate itself closely 
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similar views concerning the relations of that body and the Presi- 
dent so far as treaty making was concerned. I quote : 

“In these concerns the Senate are the Constitutional and the only 
responsible counsellors of the President. And in this capacity the Senate 
may, and ought to, look into and watch over every branch of the for- 
eign affairs of the nation; they may, therefore, at any time call for full 
and exact information respecting the foreign affairs, and express their 
opinion and advice to the President respecting the same, when, and 
under whatever other circumstances, they may think such advice 
expedient. . . . 

“To make a treaty includes all the proceedings by which it is made; 
and the advice and consent of the Senate being necessary in the making 
of treaties, must necessarily be so touching the measures employed in 
making the same. The Constitution does not say that treaties shall be 
concluded, but that they shall be made, by and with the advice and con- 
sent of the Senate; none therefore can be made without such advice 
and consent; and the objections against the agency of the Senate in 
making treaties, or in advising the President to make the same, cannot 
be sustained, but by giving to the Constitution an interpretation differ- 
ent from its obvious and most salutary meaning.” 

Indeed, even as late as 1908 Woodrow Wilson, having noted in 
his Constitutional Government that there could be little doubt 
that the Convention of 1787 intended that the Senate should ad- 
vise the President as to appointments and treaties “in the spirit of 
an executive council associated with him upon terms of confiden- 
tial cooperation,” declared that on this premise it was still not 
only the President’s privilege, but his best policy and plain duty to 
deal with the upper chamber on that footing. He thereupon 
added : “If he have character, modesty, devotion, and insight as 
well as force, he can bring the contending elements of the system 
together into a great and efficient body of common counsel.””’ 



ORGAN OF FOREIGN RELATIONS 255 

How far Mr. Wilson came himself from realizing this ideal 
eleven years later is a matter of recorded history. 

The somber truth is that the conception of the Senate as a presi- 
dential council in the diplomatic field broke down the first time 
it was put to the test. The episode, the importance of which for 
American institutions and for the development of American for- 
eign policy has been rarely if ever sufl&ciently appreciated, is 
narrated from the point of view of the Senate by Senator WilHam 
Maclay of Pennsylvania in his celebrated Journal. I quote i”'* 

“August 22d, Saturday [1789]. — Senate met, and went on the Coast- 
ing bill. The doorkeeper soon told us of the arrival of the President. 
The President was introduced, and took our Vice-President’s chair. 
He rose and told us bluntly that he had called on us for our advice and 
consent to some propositions respecting the treaty to be held with the 
Southern Indians. . . . Seven heads . . . were stated at the end of the 
paper which the Senate were to give their advice and consent to. They 
were so framed that this could be done by aye or no.” 

It speedily transpired, however, that the Senate was not in- 
clined to stand and deliver forthwith, and presently Robert 
Morris, also of Pennsylvania, rose and moved that the papers 
communicated by the President be referred to a committee of five, 
a motion which was promptly seconded by another member. To 
continue Maclay’s narrative: 

“Several members grumbled some objections. Mr, Butler rose; made 
a lengthy speech against commitment; said we were acting as a coun- 
cil. No council ever committed anything. Committees were an im- 
proper mode of doing business; it threw business out of the hands of 
the many into the hands of the few, etc.” 

Maclay himself now spoke at length in favor of commitment 
“in a low tone of voice.” “Peevishness itself,” he asserts, could 
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not have taken offense at anything I said.” Nevertheless, he con- 
tinues: 

. . the President of the United States started up in a violent fret. 
'This defeats every -purpose of my coming here! were the first words 
that he said. He then went on that he had brought his Secretary of War 
with him to give every necessary information; that the Secretary knew 
all about the business, and yet he was delayed and could not go on with 
the matter. He cooled, however, by degrees. . . . He rose a second time, 
and said he had no objection to postponement until Monday at ten 
o’clock. By the looks of the Senate this seemed agreed to. A pause for 
some time ensued. We waited for him to withdraw. He did so with 
a discontented air. Had it been any other man than the man whom I 
wish to regard as the first character in the world, I would have said, 
with sullen dignity.” 

Maclay then adds his own interpretation of the event in these 
words : 

“I can not now be mistaken. The President wishes to tread on the 
necks of the Senate. Commitment will bring the matter to discussion, 
at least in the committee, where he is not present. He wishes us to see 
with the eyes and hear with the ears of his Secretary only. The Secre- 
tary to advance the premises, the President to draw the conclusions, 
and to bear down our deliberations with his personal authority and 
presence. Form only will be left to us. This will not do with Americans. 
But let the matter work; it will soon cure itself,” 

The prophecy of these last five words has been amply verified 
by history. Washington went back to the Senate the following 
Monday for its answers to his questions, and while the ensuing 
colloquy seems to have moved along without any of the earlier 
jars, no President of the United States has since that day ever 
darkened the doors of the Senate for the purpose of personal 
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consultation with, it concerning the advisability of a desired 
negotiation. 

From that time forth, in fact, the relations of President and 
Senate in the realm of diplomacy came rapidly to assume a close 
approach to their present form. The history of the famous Jay 
Treaty five years later is a prime illustration. The treaty was 
negotiated in London imder instructions in the fr amin g of which 
the Senate had no hand, and when it was laid before that body the 
latter, instead of rejecting or accepting it outright, as it would 
have done in dealing with a nomination to office, proceeded in 
effect to amend it as if it had been a legislative project ; nor did the 
administration challenge the Senate’s right to pursue tbi.s course, 
although the British government was at first disposed to do so.”® 
In a word, the Senate’s chctracter as an executive council was from 
the very beginning put, and largely by its own election, on the 
way to absorption into its more usual character as a legislative 
chamber, and subsequent developments soon placed its decision 
in this respect beyond all possibility of recall. 

One such development was mentioned earlier in this volume. 
I refer to the creation by Washington, early in 1793, of what soon 
came to be called “the Cabinet” out of the heads of the chief 
executive departments, to advise him as to the diplomatic crisis 
occasioned by the outbreak of war between France and Great 
Britain.”® Another was Hamilton’s formulation as “Pacificus” of 
his sweeping theory of presidential prerogative in the realm of 
foreign relations. Still another was the increase in the member- 
ship of the Senate between 1789 and 1795 from twenty-two to 
thirty-two members, thus foreshadowing a body too numerous to 
trust safely with some kinds of state secrets and too xonwieldy for 
intimate consultation. Yet not until 1816 did the Senate, by set- 
ting up the standing Committee on Foreign Relations, formally 
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recognize the realities of the situation which both its increasing 
size and its predominandy legislative role created;”’' and even 
dien it still clung to the “executive session” in the consideration 
of treaties until the fight over the Treaty of Versailles, when this 
last vestige of its character as a council was ruthlessly sacrificed to 
its character as a chamber of unlimited debate. 

In short, the Senate’s role in treaty making is nowadays simply 
the power of saying whether a proposed treaty shall be ratified or 
not, the act of ratification being the President’s. Its power is that 
of veto, which may be exercised outright, or conditionally upon 
the nonacceptance by the President or the other government or 
governments concerned of such amendments or reservations as it 
chooses to stipulate, the difference between the two being that 
while an amendment alters the content of the treaty itself, a 
reservation merely qualifies the obligations assumed thereunder 
by the United States."® There have been, it is true, occasions when 
the President has sought to share a specially heavy responsibility 
with the Senate by reverting to earlier practice, the most notable 
instance being Polk’s successful effort in 1846 to obtain the Sen- 
ate’s promise in advance to ratify a convention with Great Britain 
for the settlement of the Oregon boundary question, thus en- 
abling him to start his contemplated war with Mexico.*^® But such 
episodes only emphasize the general sway of the contrary rule. So 
far as practice and weight of opinion can settle the meaning of the 
Constitution, it is today established that the President alone has 
the power to negotiate treaties with foreign governments;"® that 
he is free to ignore any advice tendered him by the Senate as to a 
negotiation; and that he is final judge of what information he 
shall entrust to the Senate as to our relations with other govern- 
ments. More than that, however, constitutional devices today 
exist by which even the Senate’s unquestioned power of veto can 
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be side-stepped by a resolute President who is able to count on the 
support of legislative majorities in the houses for his policies. 

The relevant precedents in this connection fall into three cate- 
gories (i) those which have rootage in the President’s powers 
as organ of foreign relations and as Commander-in-Chief, where- 
of the “executive agreement” properly so-called is the outstand- 
ing illustration; (2) those which stem for the most part from 
Congress’s enumerated powers, although they, too, frequently 
assume the shape of “executive agreements” in a looser sense of 
the term, in consequence of a delegation of power by Congress 
to the President; (3) finally, there is a closely related group in 
which congressional action takes on all the characteristics of 
sovereign action. 

An early instance of “treaty making” by the President without 
the aid or consent of either Congress or the Senate was the ex- 
change of notes in 1817 between the British Minister Bagot and 
Acting Secretary of State Rush for the limitation of naval forces 
on the Great Lakes. Not till a year afterward was it submitted to 
the Senate, by which it was promptly approved. Nearly ninety 
years later occurred the parallel case, with appropriate deviations 
from the original model, of the first Roosevelt s treaty with Santo 
Domingo for putting the customs-houses of that bankrupt nation 
under American control in order to forestall an attempt by its 
European creditors to seize them. W^hen the Senate failed to ratify 
the treaty with what he thought reasonable promptitude the 
President proceeded to put it into force as an- executive agree- 
ment,” whereupon the Senate, following one or two face-saving 
gestures, capitulated.*** And some years earlier, in 1900, President 
McKinley had on his own sole authority as Commander-in-Chief 
covenanted to contribute a land force of 55OOO men and a naval 
force to cooperate with similar contingents from other powers to 
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rescue the legations in Peking from the Boxers; and a year later 
had, again without consulting either Congress or the Senate, ac- 
cepted for the United States the Boxer Indemnity Protocol be- 
tween China and the intervening powers.”^ 

Writers on the subject sometimes assume that “executive agree- 
ments” are suflSciently differentiated from “treaties,” in the mak- 
ing of which the Senate participates, whenever the former can be 
explained as issuing from the President’s prerogative as Com- 
mander-in-Chief or his power as organ of foreign relations. But 
obviously this mode of reasoning ignores the essential question, 
which is not whether the President can constitutionally enter into 
executive agreements with other governments — a point univer- 
sally conceded — but what scope these may today validly take. 

It is apparent that if an executive agreement is a convenient 
instrument for carrying out a conceded executive power — or if an 
executive agreement, in the broader sense of the term, is a con- 
venient instrument for effectuating a power of Congress, or 
merged powers of President and Congress — then the employ- 
ment of this method of reaching an understanding with another 
government cannot be warrantably characterized as an “evasion” 
of the treaty-making power in which the Senate participates. It is 
true that executive agreements of both sorts are resorted to nowa- 
days much more freely than formerly, but ordinarily this is sim- 
ply from the plain necessities of the case. Even the most convinced 
critic of the executive-agreement device would scarcely contend 
that the late President ought to have gone to the Senate every time 
he foimd it desirable to arrive at a common understanding with 
one of our allies regarding matters of military policy. Yet if the 
President was not required by the Constitution to do this it was 
only because the subject matter of the agreement, being within 
his power as Commander-in-Chief, was not extruded from it by 
the circumstance that he was called upon, in order to exercise it 
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most efFectively, to covenant with the representatives of another 
government or other governments/*^ 

From another angle it has been argued at times that executive 
agreements, in contradistinction to treaties, are not, unless they 
were initially authorized or have been subsequently approved by 
Congress, “law of the land,” and hence are not noticeable by the 
courts. But if this was ever sound doctrine, it is no longer so in 
view of the explicit holding of the Court in 1937 in United States 
V. Belmont.^^ The point at issue in the Belmont Case was whether 
a district court of the United States was free to dismiss an action 
by the United States, as assignee of the Soviet government, for 
certain moneys which were once the property of a Russian cor- 
poration whose assets had been appropriated by the Soviet gov- 
ernment. The Court, speaking by Justice Sutherland, held not. 
The President’s act in recognizing the Soviet government, and 
the accompanying agreements, constituted, said the Justice, an 
international compact which the President, “as the sole organ” 
of international relations for the United States, was authorized to 
enter upon without consulting the Senate. Nor did state laws and 
policies make any difference in such a situation; for while the 
supremacy of treaties is established by the Constimtion in express 
terms, yet the same rule holds “in the case of all international 
compacts and agreements from the very fact that complete power 
over international affairs is in the National Government and is 
not and cannot be subject to any curtailment or interference on 
the part of the several states.” 

Nor, again, can it be admitted on the basis of either principle or 
practice that, as some have contended, the international obligation 
of the United States under an executive agreement resting on 
presidential power alone terminates with the administration 
which entered into it. Conceding that the agreement was within 
the power of the President as the recognized constitutional 
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organ of foreign relations, there is no reason why the nation 
should not be regarded as bound by it according to its plain terms 
just as truly as it would be by a treaty. And as for the precedents — 
it took the Washington Conference and at least two solemn 
treaties to rid us of the incubus of the Lansing-Ishii agreement of 
1917; while the “Gentlemen’s Agreement,” first drawn in 1907, 
by which Japanese immigration to this country was regulated for 
some seventeen years, was finally put an end to only by an act of 
Congress. Moreover, the actual efiect of an executive agreement 
on the foreign policy of the coxmtry, and thereby on its future 
welfare, may be quite as extensive as if the agreement had been a 
full-panoplied treaty. Thus the “Fifty Destroyer Deal,” although 
its immediate and inducing purpose was accomplished with the 
end of the fighting phase of World War II, creates nonetheless a 
relationship between the United States and Great Britain of the 
nature of a regional defensive alliance which has presumably 
outlived the war, inasmuch as our leases of the British bases are 
for ninety-nine years. 

We mrn next to those precedents which stem primarily from 
Congress’s powers. Some of these, as was noted above, spring 
immediately from a delegation of power by Congress to the Presi- 
dent and so take the form of “executive agreements” in the 
broader sense of the term, outstanding illustrations being the so- 
called “foreign trade pacts,” of which Secretary Hull was such a 
convinced exponent. The McKinley Tariff Act of 1890 furnished 
an ambiguous authorization for the earliest of this type of agree- 
ment, the constitutionality of which was attacked on the ground 
both that it represented a delegation of legislative power to the 
President and that it invaded the treaty-making power; but in 
the leading case of Field v. Clarl^^^ both contentions were over- 
ruled, the latter without further comment by the Court than its 
general observation that the challenged provision was a “neces- 



ORGAN OF FOREIGN RELATIONS 263 

sary and proper” law for carrying Congress’s power to regulate 
foreign commerce into effect. The precedent and supporting doc- 
trine then established have since been gradually expanded until 
by the Act of 1934, which was renewed in 1937, 1940, and again in 
1943, the President was authorized to lower customs rates as 
much as 50 per cent on imports from other countries in order to 
obtain equivalent concessions from them. Nor is the validity of 
the agreements by which such legislation is implemented longer 
open to serious question in view of the decisions.“’' 

Yet that the same results could be obtained by treaty is certain. 
Indeed, in 1787 and for long afterward, that is exactly the way in 
which comparable results were obtained. So what this line of 
precedents establishes is that, if the subject matter to be regulated 
falls within the powers of Congress, the latter may constitution- 
ally authorize the President to deed with it by negotiation and 
agreement with other governments, the treaty-ma\ing power to 
the contrary notwithstanding. 

And the lesson afforded by the Act of February 9, 1922, by 
which a commission was created to efFect agreements covering 
the debts owed this country by certain other governments, is the 
same. Since these agreements were to be laid before Congress, not 
before the Senate in its treaty-making capacity, Senator Walsh of 
Montana protested the measure as unconstitutional, a contention 
which Senator McCumber of North Dakota answered with the 
sweeping assertion that “anything done by treaty could be done 
by statute.””® The fact is that on occasions like this the treaty- 
making power is a fifth wheel to the coach. For even had it been 
resorted to, the resulting agreements would still have had to re- 
ceive the approval of Congress, to which the Constitution assigns 
the power to “dispose of property of the United States,” which 
is what these debts undoubtedly were. 

Similarly the Lend-Lease Act of March ii, 1941, was the foun- 
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tainhead of the numerous Mutual Aid Agreements under which 
our government furnished otu: allies in the recent war more than 
forty billions worth of munitions of war and other supplies. In 
the case, on the other hand, of the United Nations Relief and Re- 
habilitation Convention, which was drawn up by a conference of 
United Nations representatives at Hot Springs, Virginia, in 1943, 
a different course was adopted. It was originally the intention of 
the State Department to treat the convention as an executive 
agreement, but protests from certain Senators against this proce- 
dure led to a series of conferences between representatives of the 
Department and a subcommittee of the Foreign Relations Com- 
mittee. These conferences, in turn, led to a revision of the conven- 
tion in certain particulars and a pledge by the subcommittee to 
recommend its validation by an act of Congress authorizing ap- 
propriations to carry it out, and this plan was followed.'*® It is 
interesting to note in passing that Senator Vandenberg, who was 
a member of the Senate subcommittee and approved the com- 
promise plan just mentioned, had taken the position earlier that 
the convention was in every respect a treaty. In fact, the repre- 
sentatives of several of the signatory states signed ad referendum 
on the same assumption,'®* 

But the most striking instances of the treaty-making process 
being superseded by the legislative process are those which have 
occurred in direct consequence of a breakdown of the former, 
either actual or prospective. Thus it was by simple congressional 
resolution that Texas was annexed in 1845 after the upper cham- 
ber had defeated a treaty for die same purpose. It was thus that 
Hawaii was annexed in 1898 after a treaty for the piirpose had 
been blocked by a group of Cleveland Democrats; and it is alto- 
gether probable that the Philippines would have been annexed 
in the same manner the following year had the Senate eliminated, 
as it seemed likely for a time to do, the applicable provision of the 
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Treaty of Paris. Likewise, it was by a joint resolution that war 
with the Central Powers was finally terminated July 2, 1921, fol- 
lowing the defeat of the Treaty of Versailles. Also, it was by a 
joint resolution, passed June 19, 1934, that Congress authorized 
the President to accede to Part XIII of the Treaty of Versailles, 
establishing the International Labor OfiEce."'®* 

And the significant thing about this third group of precedents 
is that they all exemplify Congress’s power as the legislative 
organ of a nation which is sovereign at international law, a power 
which is therefore measured by the external requirements of the 
nation. 

In a word, not only the President, but Congress too has in the 
course of years acquired power in the field of foreign relations 
at the expense of the Senate. It will be seen in the following sec- 
tion how certain developments in connection with our entry into 
the United Nations have still further strengthened the national 
legislative power at the expense of both Senate and President. 
Whether Congress is organized to maintain its advantage, 
whether the facts of life in the diplomatic arena make this pos- 
sible is, however, still a question. 

AMERICAN PARTICIPATION IN THE UNITED NATIONS 

Any student of American constitutional law and theory must 
have been especially struck by one great difference between the 
reception given at Washington, and more particularly in the 
Senate, to the United Nations Charter and that which was ex- 
tended a quarter of a century ago to the League of Nations Cove- 
nant. The Covenant instantly stirred up in many bosoms ail kinds 
of doubts as to the constitutional competence of the treaty-mak- 
ing authority to put the United States into such an organization. 
The Charter provoked very few such reactions even in the Senate. 
One explanation of the difference is probably to be found in those 
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enlarged conceptions of the constitutional powers of the National 
Government which are one result of the New Deal, and even 
more in an enlarged conception of the adaptability of the Con- 
stitution to problems of government in the modern era, all of 
which had been confirmed and reinforced by the developments 
of World War IL 

Moreover, in the quarter of a cenmry and more that had 
elapsed between the final defeat in the Senate of the League of 
Nations Covenant and the submission to that body of the United 
Nations Charter, the Supreme Court had on two occasions given 
its sanction to the most expansive views of the incompetence of 
the National Government in the field of foreign relations. I refer 
to its decision in Missouri v. Holland, which occurred precisely 
one month after the final destroying vote of the Senate on the 
Covenant; and the even more sweeping holding in the Curtiss- 
Wright Case sixteen years later. 

Furthermore, there can be no reasonable doubt that the Senate 
to which the Charter was submitted for approval was far less 
confident of the security of its own position in the constitutional 
system than was the Senate that rejected the Covenant. The Sen- 
ate’s triumph in 1919 was the most spectacular in its history; but 
indeed that was its fatal defeat. For as the years wore on and the 
world seemed to be getting into worse and worse shape, and the 
incompetence of the League to deal with the situation became 
more and more evident, people — ^who always look about for a 
devil to blame — ^began pointing the finger of reproach at the 
body that had so lightheartedly assumed responsibility for keep- 
ing the United States out of the League, the one great nation with 
a comparatively detached outlook and hence the one whose par- 
ticipation, it was said, was absolutely indispensable. 

Finally, thanks to the expanded use of the executive-agreement 
device in recent decades, an alternative route into the United 
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Nations beckoned, provided the President and legislative major- 
ities in the two houses concurred in favoring it. So, for one reason 
or another, the debate which occurred in government circles over 
the United Nations Charter scarcely touched upon the question 
of the constitutional power of the United States to enter such an 
arrangement, but dealt almost altogether with the constitutional 
problems affecting its implementation. 

The principal objectives of the United Nations, as recited in 
Article I of the Charter, are 

“To maintain international peace and security, and to that end; to 
take effective collective measures for the prevention and removal of 
threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, 
adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace.” 

The primary responsibility for realizing these ends is placed in 
a Security Council, consisting of eleven members, of which the 
United States, China, France, Great Britain, and the USSR are 
permanent members. Upon the occurrence of threats to interna- 
tional peace, of breaches of the peace, or of acts of aggression by 
one state upon another, it becomes the duty of the Council to 
make a finding of facts, and then, if peaceful measures of settle- 
ment fail, it has the further duty of deciding what coercive meas- 
ures are necessary. “These may include,” in the words of Ajiticle 
41 of the Charter, “complete or partial interruption of economic 
relations and of rail, sea, air, postal, telegraphic, radio, and other 
means of communication, and the severance of diplomatic rela- 
tions.” The Charter then continues (Article 43) : 

“All Members of the United Nations, in order to contribute to the 
maintenance of international peace and security, undertake to make 
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available to the Security Council, on its call and in accordance with a 
special agreement or agreements, armed forces, assistance, and facili- 
ties, including rights of passage, necessary for the purpose of maintain- 
ing international peace and security. 

“Such agreement or agreements shall govern the numbers and types 
of forces, their degree of readiness and general location, and the nature 
of the facilities and assistance to be provided.” 

Out of these provisions three constitutional questions arose: 
first, by what means were they to be implemented on the part of 
the United States; secondly, which branch of the National Gov- 
ernment was the American representative on the Council to 
speak for, the President or Congress; thirdly, which of these 
branches was to determine for the United States what armed 
forces it should put at the disposal of the Council .? On the first 
point, there was initially a good deal of talk, especially by certain 
Senators, in favor of a supplementary treaty or treaties.*®® On the 
second point, the suggestion was advanced, on one occasion by 
the late President himself, that the American representative on 
the Council should be his own master.*®^ In other words, the direc- 
tion of American foreign policy was henceforth to be divided 
between the President and the American representative on the 
Security Council, with the lion’s share, if United Nations proved 
successful, passing gradually to the latter. On the third point, 
three suggestions were offered: One was that the President alone 
should, by virtue of his power as Commander-in-Chief, deter- 
mine what forces the United States should put at the disposal of 
the Council;*®® a second was that the matter should be deter- 
mined by treaty; the third was that the question should be de- 
termined by Congress, “the war-declaring power.” 

By the United Nations Participation Act,*®® which President 
Truman approved December 20, 1945, the first question was 
settled, by the very fact of the enactment of the measure, in favor 
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of Congress, The question of the constitutional status and powers 
of the American representative was settled by the same act in the 
following terms: 

“The President, by and with the advice and consent of the Senate, 
shall appoint a representative of the United States at the seat of the 
United Nations who shall have the rank and status of envoy extra- 
ordinary and ambassador plenipotentiary, shall receive annual com- 
pensation of $20,000, and shall hold ofSce at the pleasure of the Presi- 
dent. Such representative shall represent the United States in the 
Security Council of the United Nations and shall perform such other 
functions in connection with the participation of the United States in 
the United Nations as the President may from time to time direct* . . . 

“Nothing contained in this section shall preclude the President or 
the Secretary of State, at the direction of the President, from represent- 
ing the United States at any meeting or session of any organ or agency 
of the United Nations. . • . The President shall, from time to time as 
occasion may require, but not less than once each year, make reports 
to the Congress of the activities of the United Nations and of the par- 
ticipation of the United States therein. He shall make current reports 
on decisions of the Security Council to take enforcement measures 
under the provisions of the Charter of the United Nations, and on the 
participation therein under his instructions, of the representative of 
the United States.” 

In short, the President was to retain his direction of American 
foreign policy. 

Finally, the important question as to who should determine the 
extent of the American contribution in terms of military power to 
the United Nations is answered by the Participation Act in the 
following terms: 

“The President is authorized to negotiate a special agreement or 
agreements with the Security Council which shall be subject to the 
approval of the Congress by appropriate Act or joint resolution, pro- 



270 PRESIDENT: OFFICE AND POWERS 

viding for the numbers and types of armed forces, their degree of 
readiness and general location, and the nature of facilities and assist- 
ance, including rights of passage, to be made available to the Security 
Council on its call for the purpose of maintaining international peace 
and security in accordance with article 43 of said Charter. . . . Provided, 
That nothing herein contained shall be construed as an authorization 
to the President by the Congress to make available to the Security 
Council for such purpose armed forces, facilities, or assistance in addi- 
tion to the forces, facilities, and assistance provided for in such special 
agreement or agreements.” 

There are several significant things about this legislation. First 
and foremost is the fact of its having been enacted at all, for the 
consequence of this is that American implementation of the 
Charter, and hence its ultimately binding interpretation for the 
United States, is based on the national legislative power, not on 
the treaty-making power, nor on presidential prerogative. The 
second significant feature of the measure is its assertion of the 
right of Congress to be kept informed regarding both the ac- 
tivities of United Nations and American participation therein. 
The assertion follows logically from the premise of legislative 
implementation. The third feature of significance is the act’s re- 
quirement that the special agreement or agreements that it 
authorizes the President to enter into with the Security Council 
respecting “the number and type of armed forces,” etc., shall be 
submitted for approval by Congress; the authorization is strictly 
ad referendum. Finally, the act, without venturing any categori- 
cal statement regarding the extent of presidential prerogative 
over the armed forces, specifically withholds its approval of any 
suggestion that this prerogative would be an available recourse 
beyond the terms of the authorized agreement. 

In brief, the controlling theory of the act is that American par- 
ticipation in United Nations shall rest on the principle of depart- 
mental collaboration, and not on an exclusive presidential pre- 
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rogcaive in the diplomatic field. Not only is this a sound constitu- 
tional principle in that it can claim a great deal of support from 
the history of the conduct of American foreign relations, espe- 
cially in the period prior to the war with Mexico, it is the only 
practicable principle unless we wish to establish outright presi- 
dential dictatorship. The point is that the sort of foreign policy 
which present-day conditions require can never be kept going by 
attributing to the President, as in the past, the simple power to 
order the Navy aroxmd without consulting Congress. Far other- 
wise ; Congress must be constantly asked to exercise powers which 
no President has ever ventured to exercise on any scale — ^the 
power to tax, to pledge the credit of the United States, to raise 
armies, to regulate commerce, and so forth and so forth. And if 
Congress cannot be persuaded to back presidential policy by 
bringing these powers to its support, then — the idea of a presi- 
dential coup d’etat being dismissed — ^the policy fails, and that is 
all there is to it.*^^ 

But while the possibility of a presidential coup d’etat may be 
counted out, two other possibilities remain, the Participation Act 
to the contrary notwithstanding — ^possibilities which have been 
realized in the past again and again. I refer to jcdts accomplis 
whereby Congress’s hand may be forced and to secret executive 
agreements. Indeed, it would seem that as the condition of the 
world steadily worsens something closely akin to faits accomplis 
become almost unavoidable adjuncts of presidential direction of 
foreign policy. This is not because of presidential devising to that 
end, but because of the frightening risks which are inevitably in- 
curred whenever our government takes a hand in, and thereby 
assumes a measure of responsibility for, events in Europe and the 
Near East — ^in those regions especially.*®® 

How, then, is presidential direction of foreign policy to be 
reconciled at the present time with the degree of congressional 
collaboration which the Participation Act presupposes and with 
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the democratic assumptions of such collaboration? Any answer 
to this question must, it seems to me, comprise the following re- 
quirements: first, the minimization of the principle of “hush- 
hush” in the conduct of foreign relations; secondly, the fullest 
disclosure on the part of the executive branch to the leadership of 
both parties in Congress prior to the announcement of important 
d6marches in foreign policy; thirdly, a sufficiendy seasonable ap- 
plication by the President to Congress for needed action to per- 
mit the parliamentary process to operate properly; fourth, an im- 
proved coordination between the two houses in the handling of 
this type of business; fifth, and last, parliamentary guarantees 
that when debate has ceased in either house to illuminate the issue 
further, it will be brought to an end, and a definite decision taken 
one way or the other 

And the same procedures will make secret diplomacy difficult 
to carry on. It is, moreover, one great argument for United 
Nations that it affords pretty good assurance that any skeletons in 
the closet of this kind will be brought to light sooner or later. 
United Nations is a distinct asset on the side of “open covenants 
openly arrived at.’"**® 

By way of summary: The powers which under the Consti- 
tution are capable of determining the policy of the National Gov- 
ernment toward other governments are divided. The states, to be 
sure, have no share in these powers — today there are no States 
Rights in the foreign field, and few private rights. The prime 
division is between the President — some tim es acting with the 
Senate, more often alone — ^and Congress, that is, the national leg- 
islative power; a secondary division is that between President and 
Senate. 

Not only is a struggle for power in this field thus invited ; in the 
absence of a cooperative disposition all around it is well-nigh in- 
evitable. Nor do the applicable principles of constitutional law 
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help much in resolving such a quarrel. By the doctrine of politi- 
cal questions the Court refrains from thrusting its oar into the 
troubled waters; by the principle of concurrent powers neither 
Congress nor the Senate is constitutionally concluded by any- 
thing done by the President, while he — ^because of his obligation 
to the law — is usually concluded by what Congress has done. 
Even so, if our diplomacy was to have a reasonable chance of suc- 
cess in the world at large it had to have unity of direction from an 
organ of government which was “always in session,” which could 
act swiftly and secredy, and which commanded the widest infor- 
mation; and these requirements the Presidency met. 

Definite clauses of the Constitution make the President the 
organ of communication with foreign governments ; and since 
Hamilton’s “Letters of Pacificus,” written in 1793 in defense of 
Washington’s Neutrality Proclamation, few have ever ventured 
to contend that when acting in this capacity the President is the 
mere mouthpiece of policies determined upon elsewhere. What is 
more, Hamilton’s contention that the “executive power” clause of 
the Constitution embraces a prerogative in the diplomatic field 
which is plenary except as it is curtailed by more specific clauses 
of the Constitution has consistently prospered. The President to- 
day is not only the organ of communication of the United States 
with foreign governments — he is the only organ of communica- 
tion herewith ; and as such he is entitled to shape the foreign poli- 
cies of the United States so far as he is actually able to do so within 
the conditions which are imposed by the acts of Congress; and 
more often than not Congress chooses to follow the leadership 
which his conspicuous advantages of position serve to confer 
upon him. 

Moreover, it is necessary to remember that the President is not 
only the organ of foreign relations but also Chief Executive 
and Commander-in-Chief, since on the basis of these blended 
powers he has been able to lay claim successfully to a kin d of in- 
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ternational capadty as executive of the Law of Nations, espe- 
cially when American interests abroad are menaced by other 
countries. He has thus come to exercise at times the war-making 
power without prior consultation of Congress, especially in the 
region of the Caribbean. What is of vastly greater importance, 
however, is the ability of the President simply by his day-to-day 
conduct of our foreign relations to create situations from which 
escape except by the route of war is difl&cult or impossible. And 
because of its primitive organization, executive power has an ever 
available capacity for putting forth new methods, new instru- 
ments of policy, in a way not open to the more complex and cum- 
brous agencies of government, a fact well illustrated by the 
expedients which were employed in carrying out prior to Pearl 
Harbor the policy of furnishing aid against aggressors “short 
of war.” 

And while the President’s power in this field has waxed, that 
of his constitutional partner in treaty making has waned, recently 
in consequence of the expanded use of the “executive agreement” 
device. Nor is the President the sole beneficiary of this develop- 
ment — Congress too has benefited. An enlarged role for the na- 
tional legislative power, which also controls the government’s 
purse strings, is contemplated by the United Nations Participa- 
tion Act. Whether this expectation will be realized depends in 
part, however, on whether the United Nations itself can supply 
a new basis for foreign policy. Unless and until it can the fait 
accompli is a serpent scotched, not killed, and the relationship 
between Congress and the President in the determination of our 
foreign policy will follow the pattern of the past.^"** 



CHAPTER VI 


COMMANDER-IN-CHIEF IN WARTIME 

T he United States has fought three more or less “total wars.” 

The first was the Civil War, and partly because it was a civil 
war, in which the President’s duty to “take care that the laws be 
faithfully executed” was immediately involved, the principal re- 
sult of the war for constitutional interpretation was a complete 
transformation in the President’s role as Commander-in-Chief. 
The constitutional result, on the other hand, of our participation 
in World War I, thanks to the demands made upon the nation’s 
industrial resources in support of both our forces in the field and 
those of our “associates,” is to be seen in a vastly enlarged concep- 
tion of legislative power. Finally in World War II we were con- 
fronted with a vastly enlarged replica of World War I. In 
consequence, all resources of constitutional power which had 
ever been previously uncovered were brought into requisition on 
a scale hitherto unparalleled, by a President who was happily free 
of any mistrust of power when it was wielded by himself. 

But besides his power and duty to bring the energies of the na- 
tion to bear upon an enemy, the President has as Commander-in- 
Chief the powers of a supreme military commander in the estab- 
lishment of mili tary rule over areas found by him to be “theaters 
of war,” in the enforcement of martial law, in the enforcement of 
the laws of war, and in still other respects. What scope have these 
powers today attained under the stimulation of modern warfare 
These, too, are questions requiring to be answered. 

LINCOLN AND THE “cOMMANDER-IN-CHIEF” CLAUSE 

The “Commander-in-Chief” clause reads : “The President shall 


The Notes to this chapter begin on page four hundred eighty-four 
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be the Commander-in-Chief of the Army and Navy of the United 
States, and of the Militia of the several States, 'when called into the 
actual service of the United States.” Commenting in Federalist 6 g 
on this provision, Hamilton wrote : 

“In this respect his authority would be nominally the same with that 
of the King of Great Britain, but in substance much inferior to it. It 
would amount to nothing more than the supreme command and direc- 
tion of the military and naval forces, as first General and Admiral of 
the Confederacy; while that of the British King extends to the declar- 
ing of war and to the raising and regulating of fleets and armies, — ^all 
which, by the Constitution under consideration, would appertain to 
the legislature.”* 

Rendered freely, this appears to mean that in any war in which 
the United States becomes involved — one presumably declared by 
Congress — ^the President will be top general and top admiral of 
the forces provided by Congress, so that no one can be put over 
him or be authorized to give him orders in the direction of the 
said forces. But otherwise he will have no powers that any high 
military or naval commander who was not also President might 
not have. Additional testimony as to the purely military signifi- 
cance originally attached to the clause is afforded by Story’s state- 
ment in his Commentaries, written nearly half a century later, 
that the only objection leveled against it in the states’ ratifying 
conventions was that “it would be dangerous to let him [the Presi- 
dent] co mm and in person.” “The propriety,” Story adds, “of ad- 
mitting the President to be Commander-in-Chief, so far as to give 
orders and have a general superintendency, was admitted.”* 

And that the clause was still in 1850 the forgotten clause of the 
Constitution is shown by Chief Justice Taney’s opinion in Flem- 
ing V. Page^ in which, in holding that the military occupancy of 
the port of Tampico in the course of the Mexican War by the 
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order of the President did not annex that place to the United 
States, the Chief Justice, speaking for the unanimous Court, said : 

“His [the President’s] duty and his power are purely military. As 
commander-in-chief, he is authorized to direct the movements of the 
naval and military forces placed by law at his command, and to employ 
them in the manner he may deem most effectual to harass and conquer 
and subdue the enemy. He may invade the hostile country, and subject 
it to the sovereignty and authority of the United States. But his con- 
quests do not enlarge the boundaries of this Union, nor extend the 
operation of our institutions and laws beyond the limits before assigned 
to them by the legislative power. . . . 

“In the distribution of political power between the great departments 
of government, there is such a wide difference between the power con- 
ferred on the President of the United States, and the authority and 
sovereignty which belong to the English crown, that it would be alto- 
gether unsafe to reason from any supposed resemblance between them, 
either as regards conquest in war, or any other subject where the rights 
and powers of the executive arm of the government are brought into 
question.” 

The sudden emergence of the “Commander-in-Chief” clause 
as one of the most highly charged provisions of the Constitution 
occurred almost overnight in consequence of Lincoln’s wedding it 
to the clause which makes it the duty of the President “to take care 
that the laws be faithfully executed.” From these two clauses thus 
tinited Lincoln proceeded to derive what he termed the “war 
power,” to justify the series of extraordinary measures which he 
took in the interval between the fall of Fort Sumter and the con- 
vening of Congress in special session on July 4, 18^1. During_this 
period of ten weeks Lincoln embodied the available^ state militias 
into a ninety days’ volunteer force, called 40,000 volunteers for 
three years’ service, added 23,000 men to the Regular Army and 
18,000 to the Navy, paid out two millions from unappropriated 
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funds in the Treasury to persons unauthorized to receive it, 
closed the Post Office to “treasonable correspondence,” subjected 
passengers to and from foreign countries to new passport regu- 
lations, proclaimed a blockade of the Southern ports, suspended 
the writ of habeas corpus in various places, caused the arrest and 
military detention of persons “who were represented to him” 
as being engaged in or contemplating “treasonable practices” — 
and all this for the most part without the least statutory authori- 
zation.'* 

In his message of July 4 Lincoln expressed the opinion that his 
blockade declaration and his call for militia had been “strictly 
legal”; also the hope that Congress would “readily ratify” his 
enlargement of the Army and Navy, which Congress did a month 
later. As to his action respecting habeas corpus the President ad- 
vanced two lines of reasoning. One of these, including his famous 
question : “Are all the laws but one to go unexecuted, and the 
Goveriunent itself go to pieces lest that one be violated logically 
implies that the President may, in an emergency thought by him 
to require it, partially suspend the Constitution. In the second 
place, he argued, the Framers could not have intended to leave 
the power of suspending the habeas corpus privilege solely to 
Congress, since that would mean “that in every case the danger 
should run its course until Congress could be called together, the 
very assembling of which might be prevented, as was intended in 
this case.” But he was content, he added, to leave “the subject 
entirely to the better judgment of Congress,” which by doing 
nothing left the President’s action undisturbed and so in effect 
conceded his power to take it; and this inference was confirmed 
eighteen months later by the terms of the Act of March 3, 1863, 
which simply declared that “the President is authorized” to sus- 
pend the writ, without committing itself as to how or by whom 
authorized. His remaining extraordinary acts Lincoln did not re- 
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port to Congress till nearly a year later, and by that time they had 

The secession crisis, however, was only the first, although the 
most urgent, of the crises with which Lincoln was called upon to 
deal. On August 4, 1862, confronted with an imminent break- 
down of voluntary recruiting, the President instituted a militia 
draft.* On September 24, in order to implement this measure and 
at the same time strike at the disloyalty that was rampant in cer- 
tain of the Northern states, he proclaimed a nation-wide suspen- 
sion of the habeas corpus privilege as to all persons “guilty of any 
disloyal practice” and pronounced such persons to be subject to 
trial and punishment by courts-martial and military commis- 
sions.® And meantime he had issued the first draft of his Emanci- 
pation Proclamation, in which he declared that on the following 
January i “all persons held as slaves within any State or desig- 
nated part of a State, the people whereof shall then be in rebellion 
against the United States, shall be then, henceforth and forever 
free,” and pledged “the Executive Government of the United 
States, including the military and naval authority thereof,” to 
recognize and maintain the freedom thus conferred.'^ 

What significance should we attribute to these extraordinary 
acts of Lincoln, undertaken in an era of civil war, as precedents 
for presidential action in relation to a national foreign war ? The 
question can be answered more precisely if we group the meas- 
ures in question in four categories. The first comprises those of 
which the domestic enemy was the immediate target, the block- 
ade of the Southern ports and the Emancipation Proclamation 
being the outstanding instances.* While abounding in dramatic 
values, this category has no significance for our inquiry. Although 
the Court held in the Prize Cases in 1863 that the President was 
entitled to treat the blockaded states as enemy territory and their 
inhabitants as “enemies” of the United States, and thereby put 
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them out of their constitutional rights, the holding adds nothing 
to the President’s conceded powers as Commander-in-Chief 
against a foreign foe.® 

The second category consists of measures which treated parts of 
the North itself as being in some sort a theater of war, the trial of 
civilians by militar y commissions affording the principal illustra- 
tion. This category comes down to us seriously discredited by the 
decision in 1866 in the famous Milligan Case.” Indeed, even 
adopting the far more realistic opinion of the minority Justices in 
that case, we still find that the only power it attributes to the Presi- 
dent to supersede the ordinary cotirts by military procedures is in 
direct connection with his power in “command of the forces and 
the conduct of campaigns.” Any broader power of this nature, it 
is clearly stated, must come from Congress. And both wings of 
the Court were in agreement that the military commission which 
had tried Milligan was contrary to the Act of Congress of March 
3, 1863, governing such cases. 

This leaves, then, the third and fourth categories as comprising 
significant precedents for foreign war, those acts which were de- 
signed by Ae President to meet a temporary emergency until 
Congress had time to act, the enlargement of the Army and Navy 
in i86r and the militia draft of 1862 being the principal examples ; 
and those acts which were of like character except for the fact that 
the President never laid them before Congress for its sanction in- 
asmuch as they had had their full intended effect before Congress 
could be consulted, the closing of the Post Office to treasonable 
correspondence and the paying out of two millions of unappro- 
priated funds from the Treasury being illustrations. These two 
categories, taken together, assert for the President, for the first 
time in our history, an initiative of indefinite scope and legislative 
in efiect in meeting the domestic aspects of a war emergency. 
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They represent a reversion for the time being to primitive con- 
ceptions of executive power. 

Nor, if we are to rely upon counsel’s summary of the govern- 
ment’s argument in the Prize Cases, was this fact left to inarticu- 
late inference at the time. The argument rested, said they, 

“upon a figure of speech which is repugnant to the genius of republican 
institutions, and, above all, to our written Constitution. It makes the 
President, in some sort, the impersonation of the country, and invokes 
for him the power and right to use all the forces he can command to 
‘save the life of the nation! The principle of self-defense is asserted, and 
all power is claimed for the President. This is to assert that the Consti- 
tution contemplated and tacidy provided that the President should be 
dictator, and all constitutional government be at an end whenever he 
should think that ‘the life of the nation’ is in danger.”** 

Natvirally, such highflying views did not escape contemporary 
challenge. In his notable Trial of the Constitution, published in 
1862, Sidney George Fisher urged that by English law “executive 
power, even in its primary and essential attributes, is subjected to 
legislative power,” and that this principle was incorporated and 
even expanded in the Constitution of the United States.** And on 
the floor of the Senate Charles Sumner early sounded a similar 
note: 

“There are Senators [said Sumner] who claim these vast War 
Powers for the President, and deny them to Congress. The President, 
it is said, as Commander-in-Chief, may seize, confiscate and liberate 
under the Rights of War, but Congress cannot direct these thin gs to be 
done. Pray, Sir, where is the limitation upon Congress? Read the text 
of the Constitution, and you will find its powers vast as all the require- 
ments of war. There is nothing that may be done anywhere tmder the 
Rights of War, which may not be done by Congress. I do not mean to 
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question the powers of the President in his sphere, or of any military 
commander within his department; but I claim for Congress all that 
belongs to any Government in the exercise of the Rights of War. . . . 
The government of the United States appears most completely in an 
Act of Congress. Therefore war is declared, armies are raised, rules 
concerning captures are made, and all articles of war regulating the 
conduct of war are established by Act of Congress. It is by Act of Con- 
gress that the War Powers are aU put in motion. When once put in 
motion, the President must execute them. But he is only the instru- 
ment of Congress, under the Constitution.”^® 

Sumner was right in contending that the prosecution o£ the 
war required the full exertion of the powers of Congress as well as 
those of the President. He was right, technically, in describing the 
President’s powers as those simply of military command; so the 
constitutional law of the day described them even as late as the 
Milligan Case. He was deliberately wrong-headed in ignoring the 
cogent fact that Lincoln had laid hold upon vast emergency 
powers that were not describable in the usual terms of military 
command, the results of which, nevertheless. Congress had ac- 
cepted, willy-nilly; and in these regards the Civil War was the 
prototype of both World War I and World War II. 

In another respect the pattern of the Civil War was widely dif- 
ferent from those of the two world wars. Because the former was 
fought at the national threshold, the President as Commander-in- 
Chief devoted great attention till 1864 to the war front, which, as 
we have seen, he regarded as embracing regions where disloyalty 
was rampant. For this reason, as well as because of his tempera- 
mental indifference to problems of administration, Lincoln left 
the leaders of Congress to take counsel respecting needed legisla- 
tion from the individual members of his Cabinet whose depart- 
ments were most immediately concerned, and especially from 
Chase and Stanton. It was thus that the two completely unprece- 
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dented measures, the Legal Tender Act of 1862 and the Draft Act 
of 1863, came about. The war was fought, in short, by a kind of 
diarchy. Only in the Act of January 31, 1862, which empowered 
the President, whenever “in his judgment the public safety shall 
require it,” to take over any or all telegraph and railroad lines in 
the United States, together with their equipment and personnel, 
do we encounter a measure prophetic of the legislative phase of 
World War I and World War II, and a precedent for the collabo- 
ration of the two departments under presidential leadership 
which was an outstanding feature of those two wars on the do- 
mestic front.^ 

In short, while conventional constitutional law even as late as 
1866 still described the President’s power as Commander-in- 
Chief in Hamilton’s terms in The Federalist, as the power simply 
to direct the operation of the national forces, yet the facts of the 
Civil War had shown conclusively that in meeting the domestic 
problems which a great war inevitably throws up an indefinite 
power must be attributed to the President to take emergency 
measures, even though Congress is thus confronted with irre- 
mediable faits accomplis and a permanent set given to policy 
touching matters of vital importance to the nation. 

DELEGATED WAR POWER THE TWO WORLD WARS 

Prior to World War I it was customary for writers on the sub- 
ject to treat war as an affair of governments, not of populations, 
and to draw a hard and fast line between “combatants” and “non- 
combatants.” Both conceptions hail from the eighteenth century 
and are reflected in the Constitution. Even while insisting in 
The Federalist upon the xmlimited character of the power of the 
proposed gover nm ent for “the common defense,” Hamilton de- 
scribed those powers as embracing simply “the formation, direc- 
tion, and support of the National Forces.”*® Nor — ^unless the 
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country was invaded — was any of these activities apt at that date 
to be of much concern to the great mass of citizens. Armies were 
still volunteer or mercenary. Supplies, when forthcoming from 
domestic sources, were usually purchased in the open market. 
Taxes were indirect. Some governmental propaganda there was 
no doubt, yet not on a scale demanding a name; and morale was 
something which pertained only to the forces in the field. The 
contrast which the two world wars present to this picture hardly 
requires elaboration. Both were struggles that came gradually to 
involve every energy, material and moral, of the populations con- 
cerned. They were accompanied by the most thoroughgoing 
social and industrial regimentation in each of the warring states; 
and in the endeavors put forth to this end small heed was paid to 
hitherto prevailing doctrines and principles which were designed 
to soften the impact of governmental powers on personal and 
property rights. 

First and foremost of the constitutional problems which con- 
fronted the President and Congress in 1917 in the face of ap- 
proaching war and thereafter during it was that of adapting 
legislative power to the needs of “total war.” Congress was sud- 
denly called upon to extend its powers to a vast new range of 
complex subject matter that had hitherto existed outside the na- 
tional orbit, and at the same time to give its legislation a form 
capable of keeping it easily responsive to the ever changing re- 
quirements of a fluid war situation. The problem was solved by 
the delegation to the President of the broadest discretion in deal- 
ing with a broadly defined subject matter in the furtherance of 
objectives equally broad. 

Of the multitudinous delegations of power to the President 
which followed our declaration of war, the most striking were 
those effected by the Lever Food and Fuel Control Act of August 
17, 1917. These embraced the power to regulate by license the 
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importation, mantif acture, storage, min ing, or distribution of nec- 
essaries; the power to requisition foods, feeds, fuels, and other 
necessaries; the power to purchase, store, and sell certain foods; 
the power to take over factories, packing houses, pipe lines, mines, 
or other plants, and operate the same; the power to fix a mini- 
mum price for wheat; the power to limit, regulate, or prohibit 
the use of food materials in the production of alcoholic beverages ; 
the power to fix the price of coal and coke and to regulate the 
production, sale, and distribution thereof. Similarly, the Selective 
Service Act vested the President with authority to raise an army 
by conscription; the Espionage Act with power to declare certain 
exports unlawful ; the Priority Shipment Act with power to deter- 
mine priority in car service; the Trading with the Enemy Act 
with power to license trade with the enemy and his allies, and to 
censor all communications by mail, cable, radio, or otherwise 
with foreign countries. Still other statutes clothed him with au- 
thority to regulate the foreign-language press of the country, to 
regulate the conduct of enemy aliens resident in the cotmtry and 
its possessions, to take over and operate the rail and water trans- 
portation systems of the cotmtry, to take over and operate the 
telegraph and telephone systems, and to redistribute functions 
among the executive agencies of the National Government.*® 
Ordinarily the President’s first step in exercise of the powers 
thus conferred was to redelegate them in whole or in part to a 
designated agent or agents, while first and last their exercise in- 
volved the issuance in the name of the President, or with his 
implied sanction, of a vast mass of administrative regulations out- 
bulking m an y hundreds of times the statutory provisions upon 
which they were ultimately grounded. In its governmental aspect 
the war was fought by means of the administrative ordinance, 
or, in more recent parlance, the administrative “directive.”** 
What attitude did the Supreme Court assume toward this alto- 
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gether revolutionary legislation — ^revolutionary both as to sub- 
stance and as to method? The fact is that the Court had the 
opportunity to pass upon very little of it except the Selective Serv- 
ice Act during the period of the war; the legislation had accom- 
plished its ptirpose before the formalities of appeal could be got 
through— something that with a little contriving would happen 
in any war. Still, it is satisfactory to know that sooner or later the 
major features of the above legislation were endorsed by the 
Court as to their constitutionality. 

In the War Prohibition Cases'® it was recognized that war 
endows Congress with an indefinite legislative competence in the 
promotion of “war efficiency” which is closely comparable with 
the power of the states at all times in the promotion of public wel- 
fare. In the Espionage Act Cases'® it was held that freedom of 
speech and press may be abridged in wartime substantially at the 
discretion of the national legislative power. In the Selective Draft 
Cases’® the power to raise armies was given previously unheard 
of extension, when the government was conceded the power to 
conscript men for service abroad.” In the Emergency Rent Cases” 
the “just compensation” clause of Amendment V was held to be 
less restrictive of governmental power in “a public exigency” and 
to “tide over a passing trouble” than in normal times. Nor did the 
Court at any time so much as hint that any of the war legislation 
was invalid as transgressing the maxim against delegation of 
legislative power. 

In short, it is the lesson of these cases that in the war crucible 
the more general principles of constitutional law and theory, 
those which ordinarily govern the delegation of legislative power, 
the scope of national power over the ordinary life of the citizen, 
and the interpretation of the “due process” clause as a restraint 
on substantive legislative power, become highly malleable, and 
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that even the more specific provisions of the Bill of Rights tal^e 
on an unaccustomed flexibility.’'^ 

The contrast, therefore, between the Lincolnian “dictatorship” 
and the Wilsonian is not one of tenderness for customary consti- 
tutional restraints ; it is one of method. The immediate basis of the 
former was the “Commander-in-Chief” clause and insistence 
upon the separation of powers principle; the immediate basis of 
the latter was the national legislative power and minimization of 
that principle. At the same time, Wilson did not by any means 
overlook his constitutional prerogatives as Commander-in-Chief. 
His creation of the Committee on Public Information, of the War 
Industries Board, and a War Labor Board rested exclusively on 
i-his basis, as did many of the vast powers exercised by these bodies 
in enforcing a so-called “voluntary censorship” of the press and in 
“coordinating” private industry.** And his action at the outbreak 
of the war in closing German wireless stations, and somewhat 
later with respect to German insurance companies and patent 
rights, invoked the same principle, as likewise did his subjection 
of all telephone, telegraph, and cable companies to regulation 
with respect to all messages received from or going abroad.*® 
Conversely, Lincoln’s “dictatorship” had been ampHfied by oc- 
casional delegations of power from Congress.*® 

The relation, on the other hand, of W orld War I to World War 
II as regards constitutional interpretation is that of prologue and 
rehearsal. In two respects, to be sure, the later struggle exceeds the 
pattern set by the earlier one. Not only did the vastly greater scope 
of the national effort in World War II throw its results for con- 
stitutional law into higher relief, but the concept of “emergency” 
underwent correlative enlargement. In World War I, as in the 
Civil War, the emergency which constitutional interpretation set 
itself to meet was a war emergency in the narrow, palpable sense. 
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In World War II the emergency preceded the war and has con- 
tinued beyond it — a fact of special significance when it is con- 
sidered in relation to the effect of wartime practices upon the 
constitutional law of peacetime. 

No more sweeping delegation of legislative power has ever 
been made to an American President that that which was repre- 
sented in the enactment of H. R, 1776 as the Lend-Lease Act of 
March ii, 1941/^ and so occxrrred nearly nine months before our 
actual entry into a “shooting war.” Indeed, the complete story 
commences three years earfier, when an executive order directed 
the Army to turn back older weapons to private contractors, who 
would then be free to dispose of them abroad, while replacing 
them with newer weapons for the Army. Nearly two years later, 
a haison committee was established under the Secretary of the 
Treasury “to coordinate foreign military purchases with our 
domestic program.” Then, on Jtine 15, 1940, Public Resolution 83 
was approved, which empowered the President to authorize the 
Secretary of War to manufacture “or otherwise procure” muni- 
tions and implements of war on behalf of any American republic, 
and to “sell or deliver” the same, to test and repair such arma- 
ment, and to communicate any relevant information to the re- 
cipient government.*® 

At this moment occiirred the fall of France, and a like fate for 
Great Britain seemed only a matter of weeks. The startled ad- 
ministration turned again to the above mentioned executive 
order of 1938, and through private concerns as intermediaries 
more than half a million Lee-Enfield rifles and large stocks of 
heavier guns, as well as of ammunition, soon found their way to 
the hard-pressed British.*® Then on September 3 it was announced 
that the United States had entered into an agreement under 
which, in return for the lease of certain sites for naval bases in the 
British west Adantic, our government had handed over to Britain 
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fifty overage destroyers which had been recently reconditioned 
and recommissioned. Although the transaction was directly 
violative of at least two statutes and represented an exercise by the 
President of a power which by the Constitution is specifically 
assigned to Congress, it was defended by Attorney General, now 
Justice, Jackson as resting on the power of the President as Com- 
mander-in-Chief to “dispose” the armed forces of the United 
States, which was ingeniously, if not quite ingenuously, con- 
strued as the power to “dispose of” them 

Nor did the President ask Congress to ratify this extraordinary 
act as Lincoln had done when he increased the Navy in 1861 ; but 
when Congress appropriated money to build the bases the sites 
for which had been thus acquired, it in effect did ratify the agree- 
ment, and even more directly when it enacted the Lend-Lease 
Act. The “Fifty Destroyer Deal” was, moreover, only a tempo- 
rary makeshift. If Britain was to remain in the war she needed 
many other things besides destroyers, to her acquisition of which 
in the United States there were two formidable legal obstacles. 
As a belligerent she must, under the Neutrality Act of 1939, pay 
for them “on the barrel head”; while as a defaulting debtor from 
World War I she was barred by the Johnson Act of 1934 from 
borrowing the needed dollars for purchases in the American 
market. What was to be done .? 

The Lend-Lease Act was designed to furnish the answer.^^ By 
it the President was empowered for something over two years — 
the measure was later twice extended — ^whenever he deemed it in 
the interest of national defense, to authorize “the Secretary of 
War, the Secretary of the Navy, or the head of any other depart- 
ment or agency of the Government” to manufacture in the gov- 
ernment arsenals, factories, and shipyards, or “otherwise procure” 
to the extent which available funds made possible, “defense 
articles” — meaning thereby anything from butter to battleships 
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— and “sell, transfer title to, exchange, lease, lend, or otherwise 
dispose of” the same to the “government of any country whose 
defense the President deems vital to the defense of the United 
States,” and on any terms that he “deems satisfactory.” In brief, 
the act delegated to the President the power to fight wars by 
deputy; to all intents and purposes, it was a qualified declaration 
of war.^"" 

Illustrative of the powers that were at presidential disposal dur- 
ing World War II from congressional legislation were those 
which were exercised principally through the War Production 
Board ( WPB) . A section of the National Defense Act of June 3, 
1916, still on the statute books, already authorized the President, 
“in time of war or when war is imminent,” 

“to place an order with any individual, firm ... or organized manufac- 
turing industry for such product or material as may be required, and 
which is of the nature and kind usually produced or capable of being 
produced by such individual, firm ... or organized manufacturing 
industry.” 

The act then continues: “compliance with all such orders for 
products or materials shall be obligatory . . . and any firm fail- 
ing in compliance “shall be deemed guilty of a felony The 

Act of March 4, 1917, extended the above powers to the procure- 
ment of “such ships and war material as the necessities of the 
government, to be determined by the President, may require.” 
Coincidently the President was empowered “to modify or cancel 
any existing contract” for the production or purchase of ships or 
war material; “to require the owner or occupier of any factory” 
for the production of ships or war material “to place at the dis- 
posal of the United States the whole or any part of the output of 
such factory” ; “to requisition and take over for use or operation 
by the government any factory, or any part thereof . . . all 



COMMANDER-IN-CHIEF IN WARTIME 291 

which powers were to be exercised subject to the requirements of 
the Fifth Amendment respecting “just compensation.” 

Then by Section 9 of the Selective Training and Service Act of 
September 16, 1940, the above powers were reenacted and further 
reinforced by the penalty of plant seizure and meantime by the 
Act of June 28, 1940, it was provided, in effect, that deliveries 
under ail contracts and orders of the Army and Navy for war 
equipment should, “in the discretion of the President, take prior- 
ity over all deliveries for private account or export.”^® The idea 
thus set going was presently extended to implement Lend-Lease. 
By the Priorities Stamte of May 31,1941, it was enacted that the 
priority principle should reach, “in addition to deliveries under 
contracts of the Army or Navy, deliveries of material under” : 

“(A) contracts or orders for the Government of any country whose 
defense the President deems vital to the defense of the United States 
under the terms of the Act of March ii, 1941, entided ‘An Act to pro- 
mote the defense of the United States’; 

“(B) contracts or orders which the President shall deem necessary 
or appropriate to promote the defense of the United States; and 

“(C) subcontracts or suborders which the President shall deem nec- 
essary or appropriate to the fulfillment of any contract or order as 
specified in this section.” 

Furthermore, the President was authorized, “whenever — satis- 
fied that the fulfillment of requirements for the defense of the 
United States will result in a shortage in the supply of any mate- 
rial for defense or for private account or for export,” to “allocate 
such material in such manner or to such extent as he shall deem 
necessary or appropriate in the public interest and to promote the 
national defense,” which meant, it should be noted, “that the 
total demand, including defense, civilian, and export must exceed 
the supply,” or the President might order the total available sup- 
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ply rationed/® Nor is this the whole story, for by the Second War 
Powers Act of March 27, 1942, authority to allocate “materials” 
was extended to “facilities,” while disobedience of directives for 
carrying out the above powers, previously enjoinable, were made 
punishable as criminal offenses as well/® Yet, of all these meas- 
ures, only this last one was enacted after Pearl Harbor ! 

Thanks, in part at least, to the intelligent and intensive 
campaign of education that WPB conducted among business- 
men, its directives produced no important litigation requiring 
a judicial appraisal of the legislation recited above. With the 
Emergency Price Control Act of January 30, 1942,““ it was other- 
wise. This act created the OflSce of Price Administration (OPA), 
headed by an Administrator to be appointed by the President 
with the advice and consent of the Senate, and conferred upon 
him authority to promulgate regulations fixing prices of com- 
modities and rentals which “in his judgment will be duly fair 
and equitable and will effectuate the purposes of this Act.” 
These were stated to be: “to stabilize prices and to prevent specu- 
lative, unwarranted, and abnormal increases in prices and rents; 
to eliminate and prevent profiteering, hoarding,” etc.; to assure 
that defense appropriations are not dissipated by excessive prices ; 
to protect persons with relatively fixed and limited incomes, con- 
sumers, wage earners from undue impairment of their standard 
of living,” and so on. 

In Ya\us v. the United States'^ a defendant who had been con- 
victed of violating orders of the Administrator contended that the 
act’s declaration of purposes and the pretended limitations on the 
Administrator’s powers were mere empty verbiage, a suggestion 
which the Court repelled. “The directions that the prices shall 
be fair and equitable,” said the Chief Justice, “and that in addi- 
tion they shall tend to promote the purposes of the Act . . . confers 
no greater reach for Administrative determination than the 
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power to fix just and reasonable rates,” so often sustained by the 
Court. The answer is yes, often sustained, but often disallowed 
too. Justice Roberts dissented. “After showing,” said he, “what 
needs no argument, that . . . [the] powers of Congress are very 
different from those exercised in peace, the Court then — ^with- 
out a sign that it realizes the great gap in the process — assumes 
that one of Congress’s war powers is the power to transfer its leg- 
islative function to a delegate. By the same reasoning it could 
close this court or take away the constitutional prerogatives of the 
President as ‘war measures.’ ” And, he continued, while there 
were references in the opinion to the war emergency, “yet the 
reasoning of the authorities there cited seems to indicate that the 
delegation would be good in peacetime in respect of peacetime 
administration.”'^® 

The sober truth is that the powers wielded by WPB in the the- 
oretical capacity of adviser to the President, and by OPA in its 
own right theoretically, but actually subject to presidential con- 
trol through the Director of Economic Stabilization, exceed any 
previous pattern of delegated legislation touching private rights 
direcdy. 

PRESIDENTIAL LAWMAKING THE WAR AGENCIES — LABOR 

— “indirect sanctions” 

From delegated legislation we turn again to the “Commander- 
in-Chief” clause. President Wilson’s invocation of the clause in 
World War I as enabling him to create what in effect were “of- 
fices” was dealt with previously Both before and during World 
War II these precedents were copied by President Roosevelt on a 
lavish scale. In a statement from the Executive OflBce of the Presi- 
dent in April 1942, forty-two “executive agencies” were listed, 
of which thirty-five were of purely presidential creation. Eight of 
these, including the Combined Chiefs of Staff and the Combined 
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Raw Materials Board, were the joint creations of our own and 
certain other governments, out of, so far as our government was 
concerned, existing ofl&cial personnel ; nor was their role intended 
to be more than advisory. The remaining twenty-seven, however, 
were designed to operate and did operate, during their existence, 
on the home front, and of most of them the principal member- 
ship was nonofiEcial. Oldest of all was the Office for Emergency 
Management (OEM), which was created by an executive order 
dated May 25, 1940 . 1 shall speak of it again in a moment. Others 
were the Board of Economic Warfare (BEW), the National 
Housing Agency (NHA), the National War Labor Board 
(NWLB, or more shortly WLB), the Office of Censorship (OC), 
the Office of Civilian Defense (OCD), the Office of Defense 
Transportation (ODT), the Office of Facts and Figures (OFF), 
presently absorbed into the Office of War Information (OWI), 
the War Production Board (WPB), which superseded the earlier 
Office of Production Management (OPM), the War Manpower 
Commission (WMC), and so on. Earlier there had been the 
Office of Price Administration and Civilian Supply (OP ACS), 
but it had been replaced, as we have seen, under the Emergency 
Price Control Act of January 30, 1942, by OPA. Later OWI, men- 
tioned above, was created by executive order, as was also the Office 
of Economic Stabilization (OES). The Office of War Mobiliza- 
tion and Reconversion (OWMR), the last of the war agencies to 
appear, was established by the War Mobilization and Reconver- 
sion Act of October 3, 1944.^” 

What was the constitutional and legal status of these various 
“offices,” “administrations,” “authorities,” “committees” ? In cre- 
ating such an agency it was generally Mr. Roosevelt’s practice to 
invoke his powers as “Commander-in-Chief in time of war” and 
the First War Powers Act. The latter reliance may be ruled out at 
once, both because several of the above listed agencies antedated 
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its enactment and also because the act does not purport to author- 
ize the President to create new offices but only to “make such 
redistribution of functions among executive agencies as he may 
deem necessary.”’^ That the administration was clearly aware of 
these constitutional diflSculties is shown by its endeavor to evade 
them through the device of grouping its various creations under 
the rooftree of the oldest of them, the Office of Emergency Man- 
agement, which was in turn installed in the “Executive Office of 
the President.” The process is one that might have been dragged 
out to even greater length without impairing the force of the 
axiom that zero plus zero is zero still. 

The question of the legal status of the presidential agencies was 
dealt with judicially but once. This was in the decision, in June 
1944, of the United States Court of Appeals of the District of 
Columbia in a case styled Employers Group of Motor Freight 
Carriers v. NWLB*^ which was a suit to annul and enjoin a 
“directive order” of WLB. The Court refused the injunction on 
the ground that at the time when the directive was issued any 
action of the Board was “informatory,” “at most advisory.” In 
support of this view the Court quoted approvingly a statement by 
the chairman of the Board itself: 

“These orders are in reality mere declarations of the equities of each 
industrial dispute, as determined by a tripartite body in which industry, 
labor, and the public share equal responsibility; and the appeal of the 
Board is to the moral obligation of employers and workers to abide by 
the non-strike, no-lock-out agreement and ... to carry out the directives 
of the tribunal created under that agreement by the Commander-in- 
Chief.” 

Nor, the Court continued, had the later W ar Labor Disputes Act*^ 
vested WLB’s “orders” with any greater authority, with the result 
that they were still “judicially unenforceable and unreviewable.” 
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Pursuing this theory, WLB was not an “office” wielding 
power, but a purely advisory body, such as Presidents have fre- 
quently created in the past without the aid or consent of Congress. 
Yet acmally the Board generally proceeded independently of dic- 
tation from above and its “advice” was almost invariably “taken” 
— ^was not, in fact, even reviewed by the President. Indeed, this 
had to be the case if the Board was to realize the purpose for 
which it was created, which was to provide a “tribunal” to effect 
setdements of labor disputes in which the three interests, the pub- 
lic, management, and labor, should have equal voice.'*® And 
while WPB served a different purpose, it too exercised governing 
power which it v/ould be purest fiction to characterize as “advis- 
ory.” There were, to be sure, certain important differences be- 
tween the two bodies. The powers that WLB exercised prior to 
the War Labor Disputes Act, being theoretically direct emana- 
tions from the President’s constitutional prerogative in time of 
war, were not supported by legal penalties or judicial process in 
any way, while the powers exercised by WPB, being powers that 
the President had received from Congress, were supported by 
both legal penalties and equity process. Yet in both cases the ad- 
visory character of the agency was for the most part a sham and 
pretense, its governing capacity the substantial reality. In this re- 
spect neither board differed materially from OPA, whose head 
was appointed by the President with the advice and consent of the 
Senate and received his powers by direct delegation from Con- 
gress. Indeed, Congress itself both in its appropriation acts and in 
other legislation treated the presidential agencies as in all respects 
“offices.”"*® Only Senator McKellar waged a protracted, albeit 
futile, war on them as 'unconstitutional,” and even he indicated 
that he could be appeased by subjecting appointments to them to 
Senate ratification, a requirement that would still have left them 
not “offices established by law.”®® 
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But the creation of “offices,” while it is assigned by the Consti- 
tution to Congress, is after all an essentially executive function 
even in time of peace; indeed, under the British constitution it be- 
longs to the Crown. Far otherwise is it with the power to govern 
industrial relations. If any power can be said to be legislative in 
character, it is surely this. Nevertheless, Mr. Roosevelt also laid 
claim to this power in the name of the “Commander-in-Chief” 
clause and on still vaguer grounds ; nor did he wait upon our act- 
ual entry into war to assert it. On June 7, 1941, precisely six 
months before the Japanese descended upon Pearl Harbor, the 
late President, citing his proclamation thirteen days earlier of an 
“unlimited national emergency,” issued an executive order seiz- 
ing the North American Aviation plant at Inglewood, California, 
where, on account of a strike, producdon was at a standstill. Attor- 
ney General Jackson justified the seizure, the forerunner of many 
similar assertions of presidential prerogative, as growing out of 
the “duty constitutionally and inherendy resting upon the Presi- 
dent to exert his civil and military as well as his moral authority 
to keep the defense efforts of the United States a going concern,” 
as well as “to obtain supplies for which Congress has appropriated 
money, and which it has directed the President to obtain.”®* On a 
like justification the Federal Shipbuilding and Dry Dock Com- 
pany at Kearney, New Jersey, was taken over and operated by the 
Navy from August 23, 1941, to January 5, 1942, and the plant of 
the Air Associates, Incorporated, at Bendix, New Jersey, placed 
under Army control from October 30, 1941, to December 27, 
1941.®^ Then from the creation of WLB on January 12, 1942, to 
the enactment of the War Labor Disputes Act, June 25, 1943, Mr. 
Roosevelt ordered the taking over of the plants of four other con- 
cerns, one of them the Brewster Aeronautical Corporation, die 
seizure of which was put on the ground of its “inefficient manage- 
ment” ; another, the Toledo, Peoria and Western Railroad, which 
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was destined to remain under the control of the OflSice of Defense 
Transportation (ODT) nearly three years and a half/® 

Again, however, Wilsonian precedents from World War I led 
the way, except that Mr. Wilson confined his similar activities to 
the period of hostihties.®"' Also it was from Wilsonian precedents 
that the Roosevelt administration borrowed the idea of what have 
been variously termed “administrative sanctions,” “indirect sanc- 
tions,” or simply “sanctions.” The following episode involving 
the Remington Arms Company of Bridgeport, Connecticut, in 
the fall of 1918 will serve to illustrate the subject. The narrative is 
by a member of President Wilson’s WLB: 

“After a prolonged strike and the War Labor Board had rendered a 
decision against the strikers they refused to return to work. The Presi- 
dent of the United States then wrote to the strikers upholding the 
authority of the Board, pointing out that an appeal from it should be 
made through the regular channels and not by strike. He closed with 
the statement that if the strikers did not return to work they would be 
barred from any war work in Bridgeport for a year, that the United 
States Employment Service would not obtain positions for them else- 
where, and that the draft boards would be instructed to reject any 
claim for exemptions based upon their alleged usefulness in war pro- 
duction. This ended the strike.”®* 

Indeed, according to Mr. Baruch, chairman of the War In- 
dustries Board, that agency carried the indirect sanctions idea 
even farther at times. Violators of its orders, “when detected, 
were induced or coerced into forfeiting materials or making 
‘voluntary’ cash payments to philanthropic organizations, to the 
United States Treasury, etc.” That is to say, forfeitures and pay- 
ments that were in essence legal penalties “were imposed and 
acquiesced in,” although, as Mr. Baruch concedes, they were 
utterly devoid of legal authority. They were in fact Httle short 
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of blackmail/® In World War II the presidential agencies that 
were especially dependent on indirect sanctions were those which 
exercised the President’s “prerogative” powers, in contrast to his 
“delegated” powers. As was indicated earlier, this was originally 
the situation of WLB; and it remained the situation with WMC 
throughout. Certain of the details are particularly instructive.®’’ 

The business of this agency was to bring about and maintain 
the most effective mobilization of the man power of the country 
that was available for war work after the armed services had 
taken their toll. Indeed, by Executive Order 9279, issued Decem- 
ber 5, 1942, the President transferred the Selective Service System 
itself to WMC and thereby vested complete control of the man 
power of the country not yet enrolled in the armed services in 
Chairman McNutt. By the same order, “Each Executive depart- 
ment and agency” was ordered so to “utilize” its facilities, services, 
personnel, and powers as the chairman of WMC, “after consulta- 
tion with such department or agency, determines necessary to 
promote compliance with the poHcies, directions and regula- 

tions” of WMC.®* 

Two months later — on February 3, 1943, to be precise — ^Mr. 
McNutt issued his famous “work or fight” order requiring all 
workers designated as “non-deferrable” — that is, as nonessential 
— ^to choose between induction into the armed services and trans- 
ferring to essential jobs. The order, the purpose of which was to 
remedy a labor scarcity in thirty-two specified areas, carried, for 
those subject to draft, the penalty for disobedience on the face of 
it. At the same time, draft requirements were significantly low- 
ered.®® Then on February 9 a presidential order decreed a forty- 
eight-hour week, for the duration, and instructed all departments 
and agencies to take any action within their authority which tibe 
chairman of WMC deemed necessary to effectuate the purposes 
of the order.®® 
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A year and a half later WMC, now in control of eighty-five per 
cent of the working forces of the nation, decreed that henceforth 
all male workers in the United States were to be hired exclusively 
through USES (United States Employment Service), another 
presidential agency that acted subject to WMC’s directives. To 
effectuate this turn of policy the support of employers was of 
course necessary, and this was guaranteed in a variety of ways. As 
the habor Relations Reporter explained it, for employers who do 
not string along with the program, “psychological pressure” will 
be used at first, publicity to stir up community reaction, and then 
pressure from local management labor committees. In addition, 
they can have their power, lighting, and heat turned off and be 
deprived of shipping facilities and materials. 

“The WMC stated [the Reporter continues] that government con- 
tracts might be withheld from employers found to be in willful and 
substantial noncompliance with the ceiling program. Since violators 
would have all their labor referrals and other manpower services can- 
celled, government procurement officers would be unable to renew or 
place contracts with such firms on the ground that they might be un- 
able to manufacture the products specified for lack of available man- 
power.”®* 

Sanctions so stringent, functioning mainly through employ- 
ment ceilings and priority referrals, obviously approached the 
drastic character of a labor draft. If an employer had more work- 
ers than his ceiling, he was forced to give them up; if certain 
workers of a particular firm were needed elsewhere, the firm had 
to terminate their services and the workers had to transfer to the 
employment to which they were referred.®^* 

Two agencies there were whose orders were backed by legal 
sanctions, OPA and WPB. Yet OPA occasionally and WPB 
frequently resorted to “indirect sanctions,” in the shape of “sus- 
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pension orders,” which, while they sent nobody to jail, were 
much more expedidous than criminal prosecutions, or even than 
suits in equity. So when a congressional committee proposed to 
forbid “any federal official the right to infli ct or impose penalties, 
sanctions, or suspension orders of any kind” except as he was 
specifically authorized by statute to do, WPB protested vehe- 
mently. The proposal, said the Board’s spokesman, “would de- 
stroy our control completely. We might as well close up the 
Compliance Division” of WPB ; and the protest prevailed for the 
most part.®'’ First and last, WPB issued over seven hundred sus- 
pension orders, many times the number of prosecutions that the 
Department of Justice undertook at its behest.®* 

The problem of accommodating indirect sanctions to the Con- 
stitution arose out of the accepted doctrine that Congress alone 
may enact penalties and that no one may be subjected to a penalty 
that was not duly enacted by Congress prior to his alleged of- 
fense.®* Not, however, till 1944 did the Supreme Court finally 
become seized of the opportunity to reduce “sanctions” to some 
kind of constitutional regularity capable of differentiating the 
allowable type from straight-out administrative blackjacking. 
This was in the case of Steuart and Bro., Inc. v. Bowles^^ in which 
a retail dealer in fuel oil in the District of Columbia was charged 
with having violated a rationing order of O PA by obtaining large 
quantities of oil from its supplier without surrendering ration 
coupons, by delivering many thousands of gallons of fuel oil 
without requiring ration coupons, and so on, and was prohibited 
by the agency from receiving oil for resale or transfer for the 
ensuing year. The offender conceded the validity of the rationing 
order in support of which the suspension order was issued, but 
challenged the validity of the latter as imposing a penalty that 
Congress had not enacted, and asked the district court to enjoin 
it. The court refused to do so and was sustained by the Supreme 
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Court in its position. Said Justice Douglas, speaking for the Court 

“Without rationing, the fuel tanks of a few would be full; the fu< 
tanks of many would be empty. Some localities would have plenty 
coinmunities less favorably situated would suffer. Allocation or ration 
ing is designed to eliminate such inequalities and to treat all alike wh 
are similarly situated. But middlemen — wholesalers and retailers- 
bent on defying the rationing system could raise havoc with it. , . 
These middlemen are the chief if not the only conduits between th 
source of limited supplies and the consumers. From the viewpoint of 
rationing system a middleman who distributes the product in violatioi 
and disregard of the prescribed quotas is an inefficient and wastefu 

conduit Certainly we could not say that the President would lad 

the power under this Act to take away from a wasteful factory ant 
route to an efficient one a previous supply of material needed for tin 
manufacture of articles of war. From the point of view of the factor 
owner from whom the materials were diverted the action would bi 
harsh. . . . But in times of war the national interest cannot wait on in 
dividual claims to preference. ... Yet if the President has the power t< 
channel raw materials into the most efficient industrial units and thu. 
save scarce materials from wastage it is difficult to see why the sam< 
prindple is not applicable to the distribution of fuel oil.” 

More briefly, indirect sanctions were constitutional when th< 
deprivations they wrought were a reasonably implied amplifica 
tion of the substantive power which they supported and wer« 
directly conservative of the interests which this power was created 
to protect and advance. Subjecting Mr. McNutt’s “work or fight’ 
order to this test, it does not come off well. To deprive an em- 
ployer of his rights to certain priorities because he refused to pay £ 
certain wage had no discernible tendency to forward the purposes 
for which the priorities system was instituted ; and to send recalci- 
trant workers to the fighting front did not remedy the labor situa- 
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tion on the home front, but in the first instance actually impaired 
it by reducing the available stock of labor. 

The fact of the matter is that Justice Douglas’s language does 
not begin to envisage the administration’s conception of permis- 
sible sanctions. By the latter the President was entitled to require 
any department or agency subject to presidential direction to do 
anything within its legal powers for the purpose of making life 
impleasant for anybody who failed to obey an executive order 
within whose terms he fell. So when Montgomery Ward refused 
to write a “maintenance of membership” clause in its labor con- 
tracts as it had been ordered to do by WLB, it discovered that the 
United States Post Office had removed its seventy employees from 
the company’s mail-order house, a service the Post Office had 
maintained for thirty years for handling parcel-post shipments to 
Ward’s customers. Likewise, when OPA found that large num- 
bers of dealers were violating its price “ceilings,” it turned the 
names of more than 3,000 of the suspects over to the Bureau of 
Internal Revenue for an investigation into their income-tax re- 
turns. And when 16,700 rubber workers at Akron, Ohio, failed to 
heed an order by WLB to end a two-week-old strike, they were 
warned that the Goodyear Company might be released from its 
obligations with respect to “maintenance of membership,” 
“check-off,” “shift premium,” vacations, sick leave, and the like.®^ 

THE “stewardship THEORY” IN TOTAL WAR 

Presidential government on the basis of the supposed powers of 
the President as “Commander-in-Chief in time of war” attained 
its supreme exemplification in the “indirect sanction”; but the 
theory itself, as voiced by Mr. Roosevelt in his peremptory de- 
mand upon Congress on September 7, 1942, that it repeal forth- 
with a certain provision of the Emergency Price Control Act, 
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went considerably further. I quote the salient passage from the 
President’s remarkable address on that occasion: 

“I ask the Congress to take this action by the first of October. Inaction 
on your part by that date will leave me with an inescapable responsi- 
bility to the people of this country to see to it that the war effort is no 
longer imperiled by threat of economic chaos. 

“In the event that the Congress should fail to act, and act adequately, 
I shall accept the responsibility, and I will act. 

“At the same time that fair prices are stabilized, wages can and will 
be stabilized also. This I will do. 

“The President has the powers, under the Constitution and under 
Congressional acts, to take measures necessary to avert a disaster which 
would interfere with the wiiming of the war. 

“I have given the most thoughtful consideration to meeting this issue 
without further reference to the Congress. I have determined, however, 
on this vital matter to consult with the Congress. . . . 

“The American people can be sure that I will use my powers with a 
full sense of my responsibility to the Constitution and to my country. 
The American people can also be sure that I shall not hesitate to use 
every power vested in me to accomplish the defeat of our enemies in 
any part of the world where our own safety demands such defeat. 

“When the war is won, the powers under which I act automatically 
revert to the people — to whom they belong.”®* 

In a word, the President said to Congress: “Unless you repeal a 
certain statutory provision forthwith, I shall nevertheless treat it 
as repealed.” On what grounds did Mr. Roosevelt rest his case for 
power of so transcendent a nature? Although he made a vague 
gesture toward “congressional acts,” it is obvious that his princi- 
pal reliance was, and could only have been, on his “powers under 
the Constimtion” — that is to say, his conception of these. Presi- 
dents have before this in a few instances announced that they did 
not consider themselves constitutionally obligated by something 
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which Congress had enacted but which, as they contended, 
trenched on presidential prerogatives. This, for example, was 
Johnson’s position in 1867. But the position advanced by Mr. 
Roosevelt in the above quoted passage goes far beyond this, claim- 
ing as it does for the President the power and right to disregard a 
statutory provision which he did not venture to deny, and indeed 
could not possibly have denied, which Congress had complete 
constitutional authority to enact, and which, therefore, he was 
obligated by express words of the Constitution to “take care” 
should be “faithfully executed.” 

Nor did the first Roosevelt’s celebrated “Stewardship Theory” 
of the Presidency furnish basis for the pretension advanced in the 
message of September 7, since it stopped short with claiming for 
the President the right to do anything that he thought would be 
in the public interest, provided he was not prohibited by the Con- 
stitution or an act of Congress from doing it^ The message of 
September 7 strikes this vital reservation out, at least so far as acts 
of Congress are concerned. The doctrine of the message answers, 
indeed, to John Locke’s definition of “prerogative,” which we 
had before us on an earlier page, “as the power to act according to 
discretion for the public good, without the prescription of the law 
and sometimes even agcdnst it” — a notion derived from Stuart 
practice, and one against which most of the Framers unquestion- 
ably thought they had provided by the “faithfully executed” 
clause.'® 

The message of September 7 can only be interpreted as a claim 
of power on the part of the President to suspend the Constitution 
in a situation deemed by him to make such a step necessary. The 
claim was not a totally unprecedented one, for Lincoln implied as 
much when in his message of July 4, 1861, he asked, with refer- 
ence to his suspension of the writ of habeas corpus : “Are all die 
laws but one to go unexecuted, and the Government itself go to 
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pieces lest that one be violated?” But Mr. Roosevelt was propos- 
ing to set aside, not a particular clause o£ the Constitution, but its 
most fundamental characteristic, its division of power between 
Congress and President, and thereby gather into his own hands 
the combined power of both. He was suggesting, if not threaten- 
ing, a virtually complete suspension of the Constitution. No 
doubt any candid person must admit that the circumstances of 
total war may render such a measure necessary, but surely Con- 
gress, if on hand at the time, ought to be associated in so grave a 
responsibility, the need for which would presumably be evident 
to it also. 

And certainly Mr. Roosevelt did not improve his case when he 
said: “When the war is won, the powers under which I act auto- 
matically revert to the people — ^to whom they belong.” The im- 
plication seemed to be that the President owed the transcendent 
powers he was cla imin g to some peculiar relationship between 
himself and the people — a doctrine with a strong family resem- 
blance to the Leadership principle against which the war was 
supposedly being fought.’’^ A third world war — one ushered in 
by an atomic bomb attack on our principal cities — might, never- 
theless, vindicate even this feature of the message of September 
7, or an equivalent thereof. 

MARTIAL LAW, MILITARY GOVERNMENT, LAWS OF WAR 

The presidential powers which we have just been considering, 
while constitutionally justified as powers calculated to forward a 
war effort, are nonetheless powers of civil government, and are 
carried into effect through the civil official personnel and the civil 
courts. The powers now to be dealt v/ith are exercised subject to 
direction by the President by military men, and are confined to 
specified areas which are deemed by the President to be, for one 
reason or another, virtually a “theater of military operations” If 
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we are to judge from the past, moreover, a presidential decision of 
this nature, while subject to judicial review after war is over, will 
not be dismrbed by the Court so long as hostilities rage. In other 
words, in the making of such decisions in time of war the Com- 
mander-in-Chief is “accoimtable only by his own conscience.” 

When President Lincoln, in April 1861, suspended the writ of 
habeas corpus “in the vicinity of any military line” along which 
troops were being transported from Boston, New York, and other 
points to Washington, he was treating such vicinities, even 
though he did not say so, as theaters of military operations. Again, 
when he authorized the trial of Milligan in Indiana, a state which 
had been repeatedly threatened with invasion by Confederate 
forces and in which disloyalty was widespread, he was employing 
the same technique as counsel for government in ex parte Milli- 
gan were quick to recognize. Indiana, they contended, though 
unavailingly, had been “a seat of war.”^* 

And in the late war, hardly had the Japanese planes left the 
skies over Pearl Harbor, December 7, 1941, when the governor of 
the Territory of Hawaii, invoking Section 67 of the Hawaiian 
Organic Act of April 30, 1900, proclaimed “martial law” through- 
out the Territory, action which the President confirmed two days 
later; and the regime of “martial law” thus set up remained in 
force with certain abatements from time to time till October 24, 
1944. 

By Section 5 of the Organic Act the Constitution of the United 
States is declared to “have the same effect within said Territory as 
elsewhere in the United States.” Citing this twofold warrant the 
Supreme Court early in 1946 held the course of the President and 
the governor to have been both “illegal” and “unconstitutional.”” 
The opinions which support the decision are not persuasive. 
As I pointed out in Chapter IV above, the conception of “martial 
law” on which they advance is even narrower than that set forth 
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by the majority of the Court in ex parte Milligan. At the same 
time they completely ignore the primary issue presented by the 
case. Martial law was not set up in Hawaii because of an pyisting 
or anticipated breakdown in the processes of civil government 
in the Islands, but because, as the attack which led to the gov- 
ernor’s declaration of it would seem to have demonstrated with 
satisfactory conclusiveness, the facts of geography and of modern 
warfare rendered the Territory a theater of war. In the words of 
Justice Burton, speaking for himself and Justice Frankfurter in 
dissent: 

“Once the Islands are visualized as a battle field under actual inva- 
sion, threatened with further invasion, and invaluable to the enenay as 
a base from which to attack the continental United States, the situation 
is completely changed from that of an ordinary civilian community. 
Under conditions likely to disregard even the laws of civilized war- 
fare, the island population was threatened with immediate destruc- 
tion. It thus became necessary to organize and protect that population 
against imminent danger from bombing, fire, disruption of water and 
food supply, disease and all the other incidents of modern warfare. 
The limited area, limited garrison and great isolation of the Islands 
put a premium on the efl&ciency of its civilian defense and on the inte- 
gration of it with the military defense. All activity was subordinated to 
executive control as the best constitutional safeguard of the civilian as 
well as the military life.”'-* 

One way [the Justice later adds] to test the soundness of a decision 
today that the trial of petitioner White on August 25, 1942, before a 
provost court on a charge of embezzlement and the trial of petitioner 
Ehincan on March 2, 1944, before a similar court on a charge of mali- 
ciously assaulting marine sentries were unconstitutional procedures, is 
to ask ourselves whether or not on those dates, with the war against 
Japan in full swing, this Court would have, or should have, granted a 
writ of habeas corpus, an injunction or a writ of prohibition to release 
the petitioners or otherwise to oust the provost courts of their claimed 
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jurisdiction. Such a test emphasizes the issue. I believe that this Court 
would not have been justified in granting the relief suggested at such 
times. Also I believe that this Court might well have found itself em- 
barrassed had it ordered such relief and then had attempted to enforce 
its order in the theater of military operations, at a time when the area 
was under martial law and the writ of habeas corpus will still be [sic\ 
suspended, all in accordance with the orders of the President of the 
United States and the Governor of Hawaii issued under their interpre- 
tation of the discretion and responsibility vested in them by the Con- 
stitution of the United States and by the Organic Act of Hawaii 
enacted by Congress.”” 

That this criticism of the Court’s wisdom after the event was 
sotmd is strongly confirmed by the circumstance that while the 
Court granted certiorari in these cases on February 12, 1945, it did 
not get aroimd to decide them till more than a year later. Can 
there be any real doubt that its hesitation was a cautionary one ? 
The question inevitably arises whether the Court ought not to 
have conceded the military authorities, who were on the spot and 
on whose shoulders the responsibihty for preventing fresh mili- 
tary disaster rested, at least an equal right to proceed cautiously 

But by far the most extreme exemplification of presidential 
power to designate a theater of military operations in furtherance 
of a war effort is furnished by President Roosevelt’s order of Feb- 
ruary 19, 1942, which was intended to deal with the supposed 
danger of Japanese sabotage on the West Coast. The essential 
paragraphs of the document read: 

“Whereas the successful prosecution of the war requires every pos- 
sible protection against espionage and against sabotage to national- 
defense material, national-defense premises, and national-defense 
utilities. . . . 

“Now, therefor^ by virtue of the authority vested in me as President 


t -r- 
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I hereby authorize and direct the Secretary o£ War, and the military 
commanders whom he may from time to time designate, whenever he 
or any designated commander deems such action necessary or desir- 
able, to prescribe military areas in such places and of such extent as he 
or the appropriate military commander may determine, from which 
any or all persons may be excluded, and with respect to which, the 
right of any person to enter, remain in, or leave shall be subject to what- 
ever restrictions the Secretary of War or the appropriate military com- 
mander may impose in his discretion. 

“The Secretary of War is hereby authorized to provide for residents 
of any such area who are excluded therefrom, such transportation, 
food, shelter, and other accommodations as may be necessary, in the 
judgment of the Secretary of War or the said military commander, and 
imtil other arrangements are made, to accomplish the purpose of this 
order. , . . 

“I hereby further authorize and direct all executive departments, 
independent establishments and other Federal agencies, to assist the 
Secretary of War or the said military commanders in carrying out this 
Executive order, including the furnishing of medical aid, hospitaliza- 
tion, food, clothing, transportation, use of land, shelter, and other sup- 
plies, equipment, utilities, facilities and services.”^® 

Before, however, anything was done by the West Coast com- 
mand \mder this authorization. Congress, on March 21, 1942, 
passed a brief resolution making it a misdemeanor against the 
United States “to knowingly enter, remain in, or leave prescribed 
military areas” contrary to the orders of the Secretary of War or of 
the commanding oflEcer of the area.^^ That is to say, Congress, in a 
dozen lines, adopted by anticipation any order which might be 
issued in pursuance of the order of February 19. Under this dual 
authorization some 112,000 Japanese residents of western states, 
the great majority of them native-born citizens of the United 
States, were removed from their homes and farms, first to tempo- 



COMMANDER-IN-CHIEF IN WARTIME 311 

rary concentration camps, later to ten so-called “relocation cen- 
ters” in the desert coimtry of California, Arizona, Idaho, Utah, 
Colorado, Wyoming, and in the delta areas of Arkansas, where 
they were put in charge of a presidentially created civilian agency 
called the War Relocation Authority (WRA). 

The validity of Executive Order 9066 and the supporting legis- 
lation of Congress was challenged in two cases, which were de- 
cided in June 1943 and December 1944, respectively/® In the 
earlier litigation the Court ingeniously pruned the issue imme- 
diately before it down to the right of the West Coast commander 
to subject citizens of Japanese ancestry to a special curfew order. 
Considering the order in the light of “the facts and circumstances 
of the particular war setting in which it was adopted,” one which 
was still favorable to Japan, the Court unanimously sustained it as 
within the powers of President and Congress “acting in coopera- 
tion.” In the second case, Korematsu v. United States, which came 
up a year and a half later, the Court, repeating its earlier tactic, 
pared down an order for detention in a particular area to one of 
exclusion from another, and — ^by a vote of 6 to 3 — sustained it on 
the basis of the opinion in the earlier case, although in fact Japan 
was now in full retreat throughout the Pacific. Indeed, had the 
Court permitted itself the same scope in taking notice of current 
war developments in this case as in the earlier, or had it indulged 
the same measure of scepticism of ofScial justification of our 
Japanese segregation policy as it later manifested of ofl&cial justi- 
fication of military government in Hawaii, the Korematsu Case 
must have been decided far otherwise. The Court’s failure to do 
either of these things is, however, quite simply explicable. When 
the Korematsu Case was decided the war was still waging; when 
the Hawaiian Martial Law Cases were decided, fighting had 
ceased.” 

We turn now to the Case of the Saboteurs,®” which was decided 



PRESIDENT: OFFICE AND POWERS 


312 

by the Supreme Court at a special term called for the purpose in 
July 1942. The case illustrates the Commander-in-Chief’s role as 
executive of the laws of war. Being a branch of international law, 
the laws of war are subject to the power of Congress to define the 
obligation of the United States under them, and Congress has 
done this in certain of the Articles of War, which also authorize 
the establishment of courts-martial and mil i t ary commissions as 
agencies for enforcing them.®" 

The saboteurs were eight youths, seven Germans and one an 
American, who, following a course of training in sabotage in 
Berlin, were brought to this country in June 1942 aboard two 
German submarines and put ashore, one group on the Florida 
coast, the other on Long Island, with the idea that they would 
proceed forthwith to practise their art on American factories, 
military equipment, and installations. Making their way inland, 
the saboteurs were soon picked up by the FBI, some in New York, 
others in Chicago, and turned over to the Provost Marshall of the 
District of Columbia. On July 2, the President appointed a mili- 
tary commission to try them for violation of the laws of war, to 
wit: for not wearing fixed emblems to indicate their combatant 
status. In the midst of the trial, the accused petitioned the Supreme 
Court and the United States District Court for the District of 
Columbia for leave to bring habeas corpus proceedings. 

Their argument embraced the contentions : (i) that the offense 
charged against them was not known to the laws of the United 
States; (2) that it was not one “arising in the land and naval 
forces”; and (3) that the tribunal trying them had not been con- 
stituted in accordance with the requirements of the Articles of 
W'^ar. The last contention the Court disposed of by declining to 
draw a line between the powers of Congress and the President in 
the premises, which means in effect that the latter is free to 
amend the Articles of War libitum in this kind of case. The 
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other arguments, although it ultimately rejected them, the Court 
weighed with care on the evident assumption that the accused 
were entided to the benefit of constitutional limitations. This 
assumption is open to rather serious challenge. These sabo- 
teurs were invaders; their penetration of the boundary of the 
country, projected from units of a hostile fleet, was essentially a 
military operation; their capture, followed by their surrender to 
the mili tary arm of the government, was but a continuation of 
that operation. Punishment of the saboteurs was therefore within 
the President’s power as Commander-in-Chief in the most ele- 
mentary, the purely martial, sense of that power. Moreover, seven 
of the petitioners were enemy aliens, and so, stricdy speaking, 
without constitutional status. Even had they been civilians prop- 
erly domiciled in the United States at the outbreak of the war 
they would have been subject under the statutes to restraint and 
other discipHnary action by the President without appeal to the 
courts.®* 

What we have in this case, in fact, is yet another instance to 
which, in view of the characteristics of modern warfare, the con- 
cept of a theater of war could very properly have been applied. 
Later when General Yamashita’s Case reached the Court it was 
disposed of on the proposition that the only part of the Constitu- 
tion which had any relevance to it was the clause which makes the 
President Commander-in-Chief of the Army and Navy.*® The 
case, in short, presented a situation as to which the military power 
of the President was recognized as being a constimtional absolute. 

And the adherence of the United States to the Charter of Lon- 
don in August 1945, under which the Nazi leaders were brought 
to trial, is explicable the same way. These individuals were 
charged with the “crime” of instigating aggressive war, which at 
the time of its commission was not a crime either under inter- 
national law or under the laws of the prosecuting governments. 
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Fortunately, the President is not in his capacity as Supreme Com- 
mander bound by the prohibition in the Constitution of ex post 
facto laws f'* neither does international law forbid ex post facto 
laws.®^ 


THE PRESIDENT AS SUPREME COMMANDER 
OF THE FORCES 

Certain other features of the Commander-in-Chiefship can be 
disposed of quite briefly. While the President usually delegates 
his power of supreme command over the national forces in active 
service, there is no constitutional reason why he should do so. At 
the time of the Whiskey Rebellion, Washington accompanied the 
forces as far as Bedford, Pennsylvania, but after reviewing them 
there returned to Philadelphia.®® The early days of 1862 were 
signalized by orders from the White House for a general advance 
of the Union armies, the motivating purpose of which was to get 
the dilatory McClellan under motion;®^ and in the ensuin g 
months Lincoln visited the Army of the Potomac repeatedly to 
advise with its commanders concerning plans of operation. Attor- 
ney General Bates contended, indeed, that “no general in chief 
should be selected, but that Lincoln should exercise his constitu- 
tional prerogative as Commander-in-Chief and assume personal 
direction of military operations.”®® However, once Grant assumed 
the command before Richmond the President’s usually ill-advised 
interferences in military matters ceased; nor did President Wilson 
— some three thousand miles from the batde front — seek to emu- 
late them during World War I. As a matter of fact, Mr. Wilson 
finally agreed to the American forces in France being placed 
under a command which was not subject to his ultimate con- 
trol, although no doubt he could at any time have revoked his 
consent.®’ 

As against an enemy in the field the President possesses the 
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powers which are conceded by international law to any supreme 
commander, though the final interpretation o£ these appears 
theoretically to rest with Congress; as well as the power to requi- 
sition property and compel services from citizens of the United 
States and friendly aliens when necessity requires, thereby incur- 
ring for the United States the obligation to render adequate com- 
pensation. Actually Congress has never adopted any legislation 
that would seriously cramp the style of a President who was at- 
tempting to break the resistance of an enemy or seeking to assure 
the safety of the national forces.®® 

The President has also the power of any supreme commander 
to termmate hostiHties by arranging an armistice, a power whidi 
has at times blended into and merged with his theoretically dis- 
tinct power as the sole organ of diplomatic relations to negotiate 
the final peace. Thus the protocol which President McKinley 
authorized on August 12, 1898, with the Spanish government 
largely foreshadowed the ensuing Peace of Paris.®^ With a similar 
purpose in mind President Wilson obtained the incorporation of 
his Fourteen Points in the armistice which was imposed upon the 
Central Powers in November 1918; but this later endeavor to 
determine peace terms was somewhat less successful. Similarly, 
in the course of World War II the late President participated in a 
succession of conferences with the heads of state of our three 
principal Allies, and from these issued a series of agreements the 
effects of which seem likely to be felt by our diplomacy for some 
years to come.®* The President was also empowered by many of 
the war statutes enacted during World War II in effect to repeal 
them by proclaiming “the end of hostilities,” which President 
Truman did by his Proclamation of December 31, 1946.®*“ 

Can the President as supreme military commander acquire ter- 
ritory for the United States.? So far as international law is con- 
cerned the rule is generally stated to be that a conquest, to be valid. 
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mxist be succeeded either by an act of cession on the part of the 
former sovereign of the conquered region or by continued occu- 
pancy on the part of the conquering nation, and this rule has been 
recognized by the Supreme Court.®^ So far as municipal law is 
concerned the final status of conquered territory is subject to 
determination by the treaty-making power or by Congress.®** But 
whatever its status otherwise, recently acquired territory may be 
governed by the President until Congress steps in and provides 
a more permanent regime.®* The Canal Zone was governed under 
presidential authorization for seven years, from 1905 to 1912. 

Again, the President is chief executive of the rules and regula- 
tions which Congress adopts for the internal government of the 
land and naval forces and for their safety and welfare. Also, in 
the absence of conflicting legislation he has powers of his own 
which he may exercise for the same ends. Prior to 1830 courts- 
martial were convoked solely on the authority of the President as 
Commander-in-Chief.®® At the outset of the Civil War, Lieber’s 
Instructions for the Government of the Armies in the Field were 
promulgated on the same authority.®^ During World War I 
legislative provisions for the health of the forces were supple- 
mented by executive orders.®® 

The action of the first Roosevelt in summarily dismissing on 
November 5, 1906, three companies of Negro soldiers for alleged 
disorderly behavior at Brownsville, Texas, is a further illustration 
of the President’s residual power over the forces, and also of its 
limits. In the debate which developed in the Senate on the subject 
Senator Spooner’s contention “that where Congress has failed to 
make rules for the discipline of the Army the power of command 
lodged in the President carries with it authority in him to issue 
an order absolutely necessary to the discipline of the Army” was 
not challenged. The President’s critics contended only that Con- 
gress had laid down rules for such situations and that the Presi- 
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dent had violated them. Ultimately Mr. Roosevelt asked Congress 
to give him authority to reinstate the discharged men.®® 

One power of supreme military command the President curi- 
ously lacks — ^that of choosing his subordinates. Not only does 
Congress determine the grades to which appointments may be 
made and lay down the qualifications of appointees, but it has 
always been assumed that the Senate shares the appointing power 
in the case of military as well as of civil oflScers. Without doubt 
Congress could transfer the power to “the President alone,” but 
has never done so.^°“ Indeed, it has at times attempted to usurp 
the appointing power itself.”^ 

Also, the President’s power to dismiss an ofScer from the serv- 
ice, once unlimited, is today confined by statute in time of peace 
to dismissal “in pursuance of the sentence of a general court-mar- 
tial or in mitigation thereof.”"® But the provision is not regarded 
by the Court as preventing the President from displacing an oflS- 
ccr of the Army or Navy by appointing 'with the advice and con- 
sent of the Senate another person in his place.”® The President’s 
power of dismissal in time of war Congress has never attempted 
to limit and it remains absolute. 

The war power of the United States has undergone a three- 
fold development. In the first place, its constitutional basis has 
been shifted from the doctrine of delegated powers to the doc- 
trine of inherent powers, thus guaranteeing that the full actual 
power of the nation is constitutionally available. In the second 
place, the President’s power as Commander-in-Chief has been 
transformed from a simple power of military command to a vast 
reservoir of indeterminate powers in time of emergency — “an 
aggregate of powers,” in the words of Attorney General Biddle. 
In the third place, the indefinite legislative powers which are 
claimable by Congress in wartime in consequence of the develop- 
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ment first mentioned may today be delegated by Congress to the 
President to any extent, that is to say, may be merged to any extent 
with the indefinite powers of the Commander-in-Chief . 

In other words, the principal canons of constitutional interpre- 
tation are in wartime set aside so far as concerns both the scope 
of national power and the capacity of the President to gather unto 
himself all constitutionally available powers in order the more 
effectively to focus them upon the task of the hour. And this is 
not all, for today the concept of “war” as a special type of emer- 
gency warranting the relaxation of constitutional limitations 
tends to spread, as it were, in both directions, so that there is not 
only “the war before the war,” but the “war after the war.” In- 
deed, in the economic crisis from which the New Deal may be 
said to have issued the nation was confronted in the opinion of 
the late President with “an emergency greater than war”; and in 
sustaining certain of the New Deal measures the Court invoked 
the justification of “emergency.” In the final result the constitu- 
tional practices of wartime have moulded the Constitution to a 
greater or less extent for peacetime as well, and seem likely to 
do so still more pronouncedly under fresh conditions of crisis. 
For if we are to judge from the past, in each successive crisis the 
constitutional results of earlier crises reappear cumulatively and 
in magnified form. 



CHAPTER VII 


LEGISLATIVE LEADER 

T H E revival of presidential leadership in legislation is one 
phase of the revival of legislation of national scope. Sir 
Henry Maine’s assertion that “the energy of legislatures is the 
prime characteristic of modern societies” is now more than three 
quarters of a cenmry old, but it is only within the last sixty years 
that the activities of Congress have brought it notable confirma- 
tion. The Reconstruction Era was marked by an outpouring of 
legislation which was volcanic in volume and violence as well as 
in the suddenness with which it came to an end. The succeeding 
period was dominated by the gospel of laissez faire, that, except 
when it has favors to confer, government had best refrain from 
meddling in the economic field — doctrine which was reinforced 
in the case of the National Government by a rigidly conceptual- 
istic constitutional law. 

But gradually a new point of view emerged, the increasing in- 
fluence of which appears especially in the history of congressional 
legislation touching interstate commerce. I quote from Professor 
Ribble’s volume on State and National Power Over Commerce. 

“Before 1887 there were but few statutes of material importance 
regulating the conduct of the inland commerce of the United States. 
Such statutes as existed dealt chiefly with bridges, the improvement of 
rivers and harbors, and general admiralty regulations. . . . 

“This record is in sharp contrast with Congressional activity in suc- 
ceeding years. To show an awakened Congress, it is sufficient to recite 
some of the more important statutes following the Interstate Commerce 
Act of 1887. Thus mention may be made of the following pieces of 
federal legislation dealing with commerce; Labor Arbitration Act 
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of 1888; Sherman Anti-Trust Act of 1890; Federal Safety Appliance 
Acts, beginning with that of 1893; Erdman Act of 1898; Elkins Act of 
1903; Federal Employers’ Liability Law of 1906; Hepburn Act of 1906; 
Federal Hours of Labor Law of 1907; Federal Employers’ LiabiUty 
Act of 1908; Mann-Elkins Act of 1910; Panama Canal Act of 1912; 
Newlands Act of 1913; Cotton Futures Act of 1914; Federal Trade 
Commission Act of 1914; Clayton Act of 1914; Adamson Act of 1916; 
the Transportation Act of 1920; Packers and Stockyards Act of 
1921; Grain Futures Act of 1922; Air Commerce Act of 1926; Railway 
Labor Act of 1926; Radio Act of 1927; Longshoremen’s and Harbor 
Workers’ Compensation Act of 1927; Hawes-Cooper Act, 1929; Per- 
ishable Agricultural Commodities Act of 1930; Emergency Railroad 
Transportation Act of 1933; Agricultural Adjustment Act of 1933; 
National Industrial Recovery Act, 1933; Communications Act of 
1934; Cotton Marketing Act of 1934; Act of 1934, prohibiting the 
moving in interstate commerce after the commission of certain speci- 
fied crimes; National Stolen Property Act of 1934; Securities Exchange 
Act of 1934; National Labor Relations Act of 1935; Interstate Trans- 
portation of Petroleum Act of 1935; the Guffey-Snyder Coal Act of 
1935; the Railroad Reorganization Act of 1935.”' 

This list was compiled in 1937. Today, without sticking too 
closely to the “commerce” clause, I should wish to add mention 
of the act establishing TVA in 1933, the Social Security Act of 
1935, the Agricultural Adjustment Act of 1938, and the Fair 
Labor Standards Act of the latter year, to say nothing of the host 
of emergency acts which the great international crises leading to 
and involving our participation in the two world wars evoked. 

The nationalization of American industry, the necessity of 
curbing monopolistic practices resulting from this development, 
the conservation movement of the first Roosevelt, the rise and 
consolidation of the labor movement, the altered outlook upon 
the proper scope of governmental function which die Great De- 
pression produced, and finally two great wars and their after- 
math have all conspired to thrust into the foreground of our con- 
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stitutional system the dual role of the President as catalyst of pub- 
lic opinion and as legislative leader. 

THE CONSTITUTIONAL BASIS AND MODUS OPERANDl 
OF PRESIDENTIAL LEADERSHIP — FROM ROOSEVELT I 
TO ROOSEVELT II 

The formal taking-o£E ground of presidential leadership in leg- 
islation is furnished by the opening clause of Article II, section 3, 
of the Constitution: “He shall from time to time give to the Con- 
gress information of the state of the Union, and recommend to 
their consideration such measures as he shall judge necessary and 
expedient. . . . ”* Although this language imposes a duty ratlier 
than confers a power. Presidents are apt to be like other people 
who feel they have a duty to perform; they can make themselves 
extremely importunate at dmes. Is there any constitutional reason 
why they should not do so in the present instance ? Many people, 
including several Presidents, have argued at times that there is an 
excellent reason; namely, that the Constitution vests the legisla- 
tive power in Congress, and that therefore performance by the 
President of the above duty ought to stop well short of invading 
Congress’s “autonomy,” an argument usually bolstered by an 
invocation of the principle of the separation of powers. 

The relations of earlier Presidents with Congress were treated 
suflSciently for our purposes in Chapter I of this volume.® The 
present-day role of the President as policy determiner in the legis- 
lative field is largely the creation of the two Roosevelts and 
Woodrow Wilson, each of whom came to the Presidency follow- 
ing a notable and successful experience as governor of his home 
state. Discussing his governorship of New York in his Auto- 
biography, the first Roosevelt remarks: 

“In theory the Executive has nothing to do with legislation. In prac- 
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sentative of the people as a whole. As often as not the action of the 
Executive offers the only means by which the people can get the legis- 
lation they demand and ought to have. Therefore a good executive 
under the present conditions of American political life must take a 
very active interest in getting the right kind of legislation, in addition 
to performing his executive duties with an eye single to the public 
welfare.”"* 

As these words indicate, Roosevelt I’s approach to the problem 
of executive leadership, while positive, was otherwise Jacksonian 
rather than Jeffersonian; but he enjoyed advantages which were 
not available to his predecessor, certainly not in the same measure. 
One of these was a quite personal gift. No more convinced 
preacher of die platitudes, none more adept at translating his 
preferences into moralistic axioms and attitudes, ever attained the 
Presidency. In his own words, “The White House is a bully 
pulpit”; and not only the White House, but the country-wide 
press as well. Not only had “T.R.” access to the news columns of 
those hundreds of papers which supported him editorially, but 
also of those other htmdreds which opposed him editorially. In 
part this was the result of clever contriving. The Sunday news 
release, it was early fotmd, was always sure of making the first 
page in Monday’s otherwise usually drab issue.® More largely it 
was the general result of good all-round showmanship. What 
“T.R.” did was always interesting, or at least the correspondents 
came to think it was.® 

The difficulties which Roosevelt I encountered in building up 
the legislative role of the President were, nevertheless, formida- 
ble. Foremost of these was the internal organization of the houses 
of Congress. The committee system was vastly more extended 
and more closely knit than in Jackson’s time, and its governing 
principle was that of seniority. So, although Congress was in the 
hands of Roosevelt’s own party, its immediate direction was in 



LEGISLATIVE LEADER 


323 


the hands of the older and more conservative members thereof, 
men who on the score of experience alone were disposed to regard 
the temporary occupant of the White House with a certain con- 
descension. And aggravating this situation were the defects of 
“T. R.’s” personal qualities of combative assertiveness, impulsive- 
ness, and habit of drastic criticism of any who opposed his 
purposes at the moment.^ Commenting in his Autobiography on 
his relations with the principal congressional leaders of the period 
— Senators Aldrich and Hale and Speaker Cannon — ^Roosevelt 
wrote: 

“I made a resolute effort to get on with all three and with their 
followers, and I have no question that they made an equally resolute 
effort to get on with me. We succeeded in working together, although 
with increasing friction, for some years, I pushing forward and they 
hanging back. Gradually, however, I was forced to abandon the effort 
to persuade them to come my way, and then I achieved results only by 
appealing over the heads of the Senate and House leaders to the people, 
who were the masters of both of us.”® 

These words are at once an avowal and a confession. For while 
resort to Jacksonian methods undoubtedly suited Roosevelt’s bois- 
terous temperament, yet the drawbacks to such methods are 
serious. As Dr. Small puts it: 

“Unless an Executive be willing to jeopardize his chances of secur- 
ing the adoption of his remaining recommendations, it is inadvisable 
to risk an appeal on a single issue; for though he may be successful in 
his attempt, his conduct is likely to rekindle even more intensely a 
spirit of resentment in Congress and to confirm it in its resolve to com- 
bat his leadership. Moreover, if the public fail to honor his petition . . . 
the President has thus by his own hand prematurely terminated his 
ascendancy. . . . An harmonious cooperation between Executive and 
Legislature in which the former aspires to the role of an uncompro- 
mising leader is unusually [usually .?] tenuous; and, when congres- 
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sional leaders subsequently rebel against the abridgment of their 
freedom of discretion, the President has no alternative other than to 
revert to certain threats of coercion in order to achieve the acceptance 
of his program.”® 

While written with Wilson’s abortive appeal in October 1918 for 
a Democratic Congress in mind, these words are more appropri- 
ately applicable to the closing chapter of “T. R.’s” dealings with 
Congress. They are also descriptive of more recent happenings.’"® 

Although destined to be cast somewhat in the shade by subse- 
quent achievements in the same field, the first Roosevelt’s legis- 
lative performance was notable; while his contributions to the 
technique of presidential leadership were not only contempo- 
raneously impressive but durable. Detailing the “arts of manage- 
ment” by which “Roosevelt, Taft and Wilson,” Roosevelt leading 
the way, “pushed their suggestions to a legislative conclusion,” 
Professor Finer writes: 

“They sent messages to the Houses, and letters to party friends; held 
conferences and breakfasts in their room adjoining the Senate, and 
invited the Chairmen of Committees and the ‘floor leaders’ to the 
White House. Their most trusted and astute Cabinet oflScers were 
often sent to the Congressional lobbies to whip up support, and to exert 
the influence of personal representation of the President. Heads of 
departments attended caucus meetings; information was poured into 
Congress; party friends were provided with drafts of bills and the vin- 
dicating briefs.”'* 

It is the last of these devices which is of special interest from 
the constitutional point of view. Bills were not yet sent openly 
from the White House to the Capitol in those days, but Mr. Roose- 
velt s congressional spokesmen nevertheless admitted the practice 
occasionally. Said Senator Dolliver of Iowa at the time when the 
Senate was debating the Hepburn bill for amending the Inter- 
state Commerce Act: “There are at least five acts of legislation, all 
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of them referring to this and similar questions, that were put 
through both Houses of Congress in the last five years practically 
without change, as they came from the office of the Attorney 
General of the United States”; and a few weeks later it was ad- 
mitted on the floor of the House that the then pending Pure Food 
and Drug bill was of s imil ar provenience." 

One trick “T.R.” missed, probably to his own considerable 
chagrin later. He retained the outworn and overgrown “annual 
message,” even greatly distending it. It is true that he made the 
message a vehicle to Congress and the country of his legislative 
demands in a way not previously surpassed. Yet interlarded in a 
scissors and paste compilation from departmental reports which 
r an at times to nearly thirty thousand words, these naturally failed 
of full effectiveness. Woodrow Wilson was to demonstrate how 
much better the thing could be done. 

Adding his observation of Roosevelt’s successes and failures to 
his smdies of British constitutional practice, Wilson had con- 
ceived the idea by 1908 that it was possible to remodel the Presi- 
dency somewhat after the pattern of the British Premiership." 
For the first time in its history the United States had a President 
who knew something about the functioning of political insti- 
tutions abroad, and who had the intellect and skill to apply his 
knowledge to the stimulation and enrichment of the political 
process in this country. A Jeffersonian in his acceptance of the leg- 
islative power as the supreme directing power in a popular gov- 
ernment, Wilson rejected unconditionally Jefferson’s conception 
of the separation of powers doctrine, and boldly proclaimed his 
constitutional right and duty as executive to guide the legislative 
process. The similar pretensions of Roosevelt I were divested of 
their accidental association with the latter’s picturesque traits of 
personality and endowed with the authority of constitutional 
principle. 

Nor was this the only advantage which “the Schoolmaster 
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President” enjoyed over his more “practical” forerunner. For one 
thing Wilson’s party had been out of power for two decades. Con- 
sequently he was not compelled as Roosevelt had been to combat 
or else come to terms with an experienced and sophisticated lead- 
ership in the houses of Congress. On the contrary, Wilson’s party 
associates were almost naively ready to concede his intellectual 
eminence, just as Jefferson’s had been more than a century earlier. 
Best of all, Wilson had the inspiration to dramatize his concep- 
tion of legislative leadership in a fashion which henceforth put all 
potential critics of it on the defensive. 

This noteworthy event in the history of American govern- 
mental usages occurred on April 8, 1913, when the new President 
appeared before a special session of the 63rd Congress to demand 
a new tariff act. A memorable passage of his address on this 
occasion reads: 

“I am very glad indeed to have this opportunity to address the two 
houses directly, and to verify for myself the impression that the presi- 
dent of the United States is a person, not a mere department of the gov- 
ernment hailing Congress from some isolated island of jealous power, 
sending messages, and not speaking naturally and with his own voice, 
that he is a human being trying to cooperate with other human beings 
in a common service. After this first experience I shall feel quite nor- 
mal in all our dealings with one another.”*'* 

On June 23 Wilson appeared a second tim e before the special 
session to urge it to attack the problem of currency reform. The 
closing words of this address too are noteworthy for their state- 
ment of Wilson’s President-Prime Minister conception: “I have 
come to you as the head of the government and the responsible 
leader of the party in power to urge action now, while there is 
time to serve the country deliberately, and as we should, in a clear 
air of common counsel.” The measure which was finally passed 
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in response to this call to duty, the Federal Reserve Act of Decem- 
ber 23, 1913, was largely drafted in conferences at the White 
House between the President and representatives of all shades of 
opinion, some quite sharply antagonistic to Mr. Wilson’s views.*^ 
It was then ratified by the Democratic caucus, and so made an 
obligatory party measure. Its later progress through Congress was 
greatly aided by Mr. Bryan, whom Mr. Wilson had made a mem- 
ber of his Cabinet with just such services in contemplation. 

When the European war loomed on the horizon in the summer 
of 1914 Mr. Wilson is reported to have remarked that it would be 
“the irony of fate” if his energies as President were to be diverted 
to problems of foreign relationship, whereas his training had been 
intended for a very different purpose. In point of fact, not only 
did the legislative output of Congress during the ensuing two 
years continue to testify to his strong guidance of its activities, but 
our own entrance into war in 1917 enabled him to rivet the prin- 
ciple of presidential leadership to the working Constimtion of 
the United States in a way that the demands of domestic reform 
could hardly have done at that date. 

The clash with the Senate mentioned on an earlier page, 
shortly before our entrance into World War I, over the question 
of arming American merchant vessels, afforded the President an 
opportunity to display to Congress the advantage over that body 
that would be his during a war emergency. For having failed to 
get Congress’s consent to the proposed step, he took it anyway, 
in exercise, as he declared, of his “constitutional powers and 
duties.” At the same time he denounced “the Senate of the United 
States” as “the only legislative body in the world which cannot 
act when the majority is ready for action.” He continued: 

"... A little group of wiUful men, representing no opinion but their 
own, have rendered the great Government of the United States help- 
less and contemptible. 
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“The remedy? There is but one remedy. The only remedy is that the 
rules of the Senate shall be so altered that it can act. The country can be 
relied upon to draw the moral. I believe that the Senate can be relied 
on to supply the means of action and save the country from disaster.”*® 

Early in the first session of the 65th Congress the Senate for the 
first time in its history adopted a cloture rule — ^not a tremen- 
dously effective one, but still a rule. 

Most, if not all, of the principal war statutes, from the Selective 
Service Act of June 5, 1917, to the Overman Act which, after be- 
ing before the Senate eighty-three days, was finally passed by that 
body April 29, 1918, were drafted in the first instance — at times 
none too skillfully — ^in an executive department, and a head of 
department was generally told off to facilitate the passage of the 
bill through the purifying flames of the congressional purga- 
tory From the very nature of the case, moreover, the houses 
were compelled to devote a goodly portion of their working hours 
and energies to the consideration of “administration measures,” 
as they were termed. The situation was summed up at the time by 
a writer mThe New Republic in these words : 

“The private individual of Congress is dead, and it is surely impor- 
tant that there is none to sing liis requiem. The traditional separation 
of powers has broken down for the simple reason that it results only in 
confounding them. Congress may delay presidential action; but there 
is evidence enough, even apart from the fact of war, that it is finding it 
increasingly difficult ultimately to thwart it. For congressional debate 

has largely ceased to influence the character of public opinion Nor 

is the individual member of Congress alone in his eclipse. The con- 
gressional committees have become less the moulders of legislation 
than the recipients who may alter its details. Even on the committees 
themselves the administration now has its avowed spokesmen. They 
seem to act very much as a British minister in charge of a measure in 
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the House o£ Commons. They interpret the executive will; and we 
have seen recalcitrant members interviewed on policy by the President 
himself. The key to the whole, in fact, has come to lie in the Presi- 
dent’s hands. The pathway of decision is his own, influenced above all 
by his personal cast of mind and by the few who can obtain direct 
access to him. This is not, it is clear, the government envisaged by the 
Constitution. Equally certain it is not a government which meets with 
the approval of Congress. But outside of Washington, the old suspicion 
of executive power is dead, and popular sentiment has become so en- 
tirely uninterested in the processes of politics as to ask only for substan- 
tial results. In such an aspect, executive action is far more valuably 
dramatic than the action of Congress.”^® 

The picture is somewhat exaggerated; but the thing itself was 
exaggerated by all previous standards, and the war being ended, 
some degree of reaction to earlier, conventional views of the rela- 
tions of President and Congress was to be expected. The really 
surprising thing is that the reaction was so slight. Candidate 
Harding aimounced that while as President he would recom- 
mend a program, as the Constitution required him to do, legis- 
lation would be the work of Congress; but there is good reason to 
believe that he later regretted the promise thus implied. His ulti- 
mate failure to lead was apparently due much less to lack of 
willingness than of will. Although to Mr. Coolidge’s ingrained 
conservatism legislation was in itself thoroughly distasteful, he 
nevertheless asserted it to be “the business of the President as 
party leader to do the best he can to see that the declared party 
platform purposes are translated into legislative and administra- 
tive action.” Mr. Hoover was rather less articulate regarding his 
views on the subject, but according to Mr. Luce, an excellent 
authority, “he sent drafts of several important proposals to the 
Capitol to be introduced by leaders.”*® And thanks to his inac- 
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tion at the time of framing the Hawley-Smoot Tariff, he had in 
retrospect the doubtful satisfaction of being responsible for that 
egregious exemplification of the gospel of hands-off/° 

ROOSEVELT II AND CONGRESS — THE LAW OF EBB 
AND FLOW 

While President Franklin D. Roosevelt’s accomplishment as 
legislator first and last surpassed all previous records, yet the story 
of it, so far as it is of interest to us, offers little of novelty. Old tech- 
niques were sharpened and improved, sometimes with the aid of 
modern gadgets — ^radio, for instance — and there are certain les- 
sons for the future which the record underlines. But for the most 
part, except for the dimensions which the familiar sometimes 
attains, the pleasure afforded by its study is that of recognition 
rather than of surprise. 

First of all we perceive again the i mm ense reinforcement which 
recognized “emergency” is capable of bringing to presidential 
leadership in this field of power as well as in others. For con- 
fronted with such a condition. Congress feels at once the need 
for action and its inability to plan the action needed ; so it turns to 
the President. Contrariwise, once the pressure for action lessens, 
congressional docility speedily evaporates. Casting a backward 
glance in his first annual address to Congress upon the remark- 
able performance of the 73rd Congress in its first session, Mr. 
Roosevelt said: 

“A final personal word. I know that each of you will appreciate that 
I am speaking no mere politeness when I assure you how much I value 
the fine relationship that we have shared during these months of hard 
and incessant work. Out of these friendly contacts we are, fortunately, 
building a strong and permanent tie between the legislative and execu- 
tive branches of the Government. The letter of the Constitution wisely 
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declared a separation, but the impulse of common purpose declares a 
union. In this spirit we join once more in serving the American 
people.” 

In point of fact, the “strong and permanent tie” revealed even 
then to close observation several signs of fraying, and these 
rapidly became more generally evident. 

Secondly, the late President’s experience illustrates once more 
the aid which a President can derive from an active and wide- 
spread popular understanding of an announced program and 
from interest in his political good fortunes, a fact of which from 
the first he evinced constant awareness both in utterance and in 
practice. Within a few days of his first election Mr. Roosevelt took 
occasion to formulate his conception of the Presidency at some 
lengtih. He said: 

“The Presidency is not merely an administrative office. That is the 
least of it. It is pre-eminently a place of moral leadership. 

“All of our great Presidents were leaders of thought at times when 
certain historic ideas in the life of the nation had to be clarified. Wash- 
ington personified the idea of Federal Union. Jefferson practically orig- 
iuated the party system as we know it by opposing the democratic 
theory to the republicanism of Hamilton. This theory was reaffirmed 
by Jackson. 

“Two great principles of our government were forever put beyond 
question by Lincoln. Cleveland, commg into office following an era of 
great political corruption, typified rugged honesty. Theodore Roose- 
velt and Wilson were both moral leaders, each in his own way and for 
his own time, who used the Presidency as a pulpit. 

“That is what the office is — a. superb opportunity for reapplying, ap- 
plying to new conditions, the simple rules of human conduct to which 
we always go back. Without leadership alert and sensitive to change, 
we are bogged up or lose our way.”" 
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Aside from the anachronistic attempt to foist upon JeflEerson a 
preference for the word “democratic” over “republican” as de- 
scriptive of his creed,*^ there is little of originality here — ^indeed, 
except for the complimentary references to Jefferson and Wilson, 
one might easily parallel the passage from the writings of Roose- 
velt I. The late President’s assiduity in reducing his philosophy to 
practical form has, however, never been surpassed. “T.R.” trav- 
eled widely, but not nearly so widely as his relative, who by the 
time of his reelection in November 1936 had journeyed nearly 
83,000 ntiles by train, and undetermined thousands by auto- 
mobile, and had visited all but three states of the Union.*"* “T.R.’s” 
relations with the press were excellent, but the press was not yet 
represented at Washington on its later scale, nor was the news- 
paper “columnist” the power in the land he has in recent years 
become. By his liberal employment of “off the record” remarks, 
“F.D.R.” flattered the newspaperman’s sense of honor, while by 
handing out “backgroxmd information” he guaranteed the semi- 
weekly “story” that spelt for the latter butter and jam for his daily 
bread; and by both devices he assured publicity for an intelligent, 
if not always sympathetic, version of presidential policies.*® Nor 
did Mr. Roosevelt’s suavity, genial and impenetrable, often desert 
him in his conferences with the press’s representatives tmtil to- 
ward the end of his second term, when he suddenly developed 
considerable sensitiveness to being quizzed as to his intentions 
about running again; and whereas “T.R.’s” famous Ananias 
Club came finally to be the best “covered” organization in the 
country, “FX).R.” appears to have foxmd it necessary to resort to 
the “short and ugly” only once.*® And in the radio Mr. Roosevelt 
possessed an instrument that enabled him to bring his views to 
the immediate attention of millions of voters and to invite their 
response, which, as registered in the suddenly mounting White 
House mail, soon became prodigious.*^ 
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In the third place, however, before the dispersed energies of 
popular support can generate legislative current they must, of 
course, be adjusted to the organization and procedures of Con- 
gress. In the endeavor to accomplish this Mr. Roosevelt rehed on 
the well-timed special message.^® To the 73rd Congress nearly 
thirty such communications went; to the 74th about half that 
number; to the 75th something like seventy and dming the war 
years the same tactic was continued. Some of these communica- 
tions merely drew attention in general terms to the need for legis- 
lation on a particular subject ; others contained specific recom- 
mendations as to the content of the needed legislation; a few were 
accompanied by draft bills to which Congress’s attention was 
definitely directed ; the “economy message” of March 9, 1933, the 
message of March 16 of the same year which led to the first AAA, 
the message of May 17 which led to the NRA, and — Plater — ^the 
Court Reform message of February 5, 1937, all belonged to this 
category, as did also the famous “H.R. 1776,” which became in 
due course the Lend-Lease Act. But other important measures, 
especially during Mr. Roosevelt’s first term, were also modeled in 
the first instance by administration draftsmen — ^the act establish- 
ing T VA, the hard-fought Holding Company Act, and the Social 
Security Act being outstanding illustrations. And more formal 
communications were frequently followed by letters to commit- 
tee chairmen or even to private members.*® 

In the fourth place, Mr. Roosevelt’s experience underscores a 
lesson to be drawn also from that of the first Roosevelt and of 
Woodrow Wilson, that presidential leadership is subject to a law 
of ebb and flow, or, as Professor Laski suggests, a “law of honey- 
moon.” The remarkable achievement of the 73rd Congress be- 
spoke almost continuous presidential stimulation and direction 
and equally continuous congressional response. The first session 
of the 74th Congress, on the other hand, convened amid cries of 
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“dictatorship” and some of the most raucous voices were of Mr. 
Roosevelt’s own party. The principal policy-making legislation of 
the session comprised the Wagner National Labor Relations Act 
and the Social Security Act. While the former, named for its 
author, represented legislative initiative and presidential sponsor- 
ship, the latter was largely the handiwork of the President’s own 
Committee on Economic Security, consisting of the Secretaries of 
the Treasury, Agriculture, and Labor, the Attorney General, and 
the Federal Emergency Relief Administrator. Although there 
were times in the course of the session when it was predicted that 
the President’s leadership had been broken, the final outcome 
refuted the Cassandras.®° 

On its face the election of 1936 was a tremendous endorsement 
of the New Deal and so of the methods of leadership by which it 
had been set up. (“Who wishes the end wishes the means.”) The 
opening session of the 75th Congress witnessed nevertheless a 
definite crisis in the President’s relations with that body, one 
largely of Mr. Roosevelt’s own creation. For whatever else may be 
s^d of his startling and practically unheralded Court Reform 
message, it produced at a single stroke a serious cleavage in both 
his popular and his party support, and in so doing afforded his 
congressional critics a powerful handle for their accumulated dis- 
contents. Although special messages were never showered upon 
Congress more lavishly, the legislative product of the 75th Con- 
gress was chiefly by way of repairing the breaches which succes- 
sive Supreme Court decisions had made in the New Deal; and 
final adjournment was followed by an attempt by the President, 
which proved unrewarding for the most part, to “purge” Con- 
gress of certain nonresponsive members of the Democratic party. 
The 76th Congress, with an increased representation of the Re- 
publican opposition, speedily disclosed a renewed independence 
on its part, which was evidenced in its first session by the 
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enactment, despite many covert frowns from administration 
circles, of the first Hatch Act for the political sterilization of fed- 
eral officeholders, by its drastic curtailment of the President’s pro- 
posals for administrative reorganization, and by the refusal of the 
Senate Foreign Relations Committee to report out a presidentially 
sponsored measure to modify the Neutrality Act. 

The first session of the 76th Congress marked, in fact, the low 
point up to that time of “F.D.R.’s” hold on Congress. But with 
Hitler’s invasion of Poland the ebb in the President’s influence 
with the legislative branch began to slacken; and following the 
fall of France, the bombing of London in the summer and 
autumn of 1940, and the November election, it was sharply re- 
versed. The enactment of Lend-Lease in March 1941 advertised 
the new situation, which was nine months later brought to cul- 
mination by the Japanese attack on Pearl Harbor. But once again 
there came a recession in presidential influence, even in the midst 
of war. In April 1943 Congress, against the President’s vehement 
protest, repealed his order setting a $25,000 hmit to salaries; in 
June it enacted over his veto the War Labor Disputes Act; 
throughout the year it rebuffed repeated attempts by the ad- 
ministration to sequester further legislative powers through a 
Third War Powers Act. Nor did “FX>,R.’s” perfervid plea early 
in January 1944 meet any better reception. The climax came a 
month later when Mr. Roosevelt for the first time in the nation’s 
history vetoed a revenue bili, and added insult to injury by the 
contumehous terms in which he couched his veto message.®* 
Thereupon ensued one of the most remarkable scenes ever 
enacted in the Senate, when administration floor leader Barkley 
declared, with tears streaming from his eyes, that he “did not 
propose to take this unjustifiable assault lying down.” When the 
day following Mr. Barkley resigned his post as floor leader to the 
Democratic caucus and was promptly reelected by acclamation. 
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it was made plain to all that a serious rift existed between the 
President and his party support in Congress, one not to be re- 
paired by soothing words from the presidential desk to “Dear 
Alben.”^* Even the President’s rejection for a fourth term in 
November did not improve matters noticeably. Hardly had the 
79th Congress convened for its first session than it became clear 
that “the law of honeymoon” was no longer in operation. The 
President’s death on April 12 brought to a close a constantly re- 
newed feud of more than two years’ duration with Congresses in 
which his own party was in the majority. 

Fifth and finally, passing reference must be made to a factor 
of presidential leadership nowadays which, although by no 
means totally novel when Mr. Roosevelt assumed office, became 
so in effect in view of the dimensions it attained under him. 
I mean “F.D.R.’s” consistent championship of the demands of 
certain groups, especially agriculture and labor. Congressional 
legislation meant to promote the general welfare via the welfare 
of particular groups is as old as Congress itself. The element of 
novelty presented by the New Deal legislation in this respect is 
furnished by the size, permanency, and voting strength of the 
groups served by it. One of the principal arguments for repre- 
sentative government has been that it assured the responsibility 
of the governors of society by imposing upon them the constant 
necessity of obtaining a fresh consensus. But when a powerful 
pressure group or groups furnish the core of a legislative majority, 
their easy maneuverability in respect of issues which do not touch 
their own central interest renders easy the descent into “govern- 
ment by bloc and by blackmail.” Not to give the thought too fine 
a point, a President with a modicum of horse-trading sense will 
always be able to buy the support of expectant interest groups for 
policies as to which they have no policy; and what President ever 
failed to identify his own and his party’s political prosperity with 
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the general welfare ? At least, such Presidents have been few and 
far between. 

ANCILLARY WEAPONS OF PRESIDENTIAL LEADERSHIP 

THE VETO POWER 

We recur to the constitutional document, and first of all to 
Article I, section 7, paragraphs 2 and 3, dealing with the “veto 
power.” They read as follows: 

“Every bill which shall have passed the House of Representatives 
and the Senate shall, before it become a law, be presented to the Presi- 
dent of the United States; if he approve he shall sign it, but if not he 
shall return it, with his objections, to that house in which it shall have 
originated, who shall enter the objections at large on their journal and 
proceed to reconsider it. If after such reconsideration, two-thirds of that 
house shall agree to pass the bill, it shall be sent, together with the 
objections, to the other house, by which it shall likewise be reconsid- 
ered, and if approved by two-thirds of that house it shall become a law. 
But in all such cases the votes of both houses shall be determined by 
yeas and nays, and the names of the persons vodng for and against the 
bill shall be entered on the journal of each house respectively. If any bill 
shall not be returned by the President within ten days (Sundays ex- 
cepted) after it shall have been presented to him, the same shall be a 
law, in like manner as if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case it shall not be a law. 

“Every order, resolution or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of adjournment) shall be presented to the President of the 
United States; and before the same shall take effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two-thirds 
of the Senate and House of Representatives, according to the rules and 
limitations prescribed in the case of a bill.” 

This ingredient of presidential prerogative is to be accounted 
for in part by the mistaken belief, derived from Blackstone, that 
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the King’s veto was a still vital element o£ the British constitu- 
tion, although in fact it had not in 1787 been employed for almost 
eighty years. Much more is the President’s veto to be ascribed to 
the general conviction of the Framers that without some such 
defense against the legislature the executive would soon be “sunk 
into nonexistence.” But what form was the veto to assume: was 
it to be absolute or qualified; if the latter, by what vote ought 
the houses of Congress be enabled to override it; and was the 
President to exercise it alone or in association with a Council of 
Revision, comprising also “a convenient number of the national 
Judiciary” ? While the first question was speedily answered, the 
Convention vacillated almost to the hour of its adjournment be- 
tween requiring a two-thirds and a three-quarters vote in both 
houses for overriding a veto; and only a little less pertinacious 
were the champions of the Council of Revision proposal. The 
final rejection of this idea, in leaving the President his own sole 
master in this field of power, was a decision of first importance.®^ 
Naturally, the veto power did not escape the early talent of 
Americans for conjuring up constitutional limitations out of thin 
air. The veto was solely a self-defensive weapon of the President; 
it was the means furnished the President for carrying out his oath 
to “preserve, protect and defend the Constitution” and was not 
validly usable for any other ptirpose; it did not extend to revenue 
bills, never having been so employed by the King of England; it 
did not extend to “insignificant and trivial” matters like private 
pension bills ; it was never intended to give effect merely to presi- 
dential desires, but its use must rest on considerations of great 
weight, and so on and so forth.®^ Although efforts of this nature 
to forge shackles for the power derived a certain specious plausi- 
bility from the rarity of the veto’s use in English history, they met 
with failure from the first. Washington exercised the power 
twice, once on constitutional groxmds, once on grounds of expe- 
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diency. Neither Adams nor Jefferson exercised the power at all. 
Of Madison’s six vetoes four urged constitutional objections to 
the measure involved, two objections of policy. Summing the 
matter up for the first century under the Constitution, the leading 
authority on the subject says: “From Jackson’s administration to 
the Civil War vetoes on grounds of expediency became more fre- 
quent, but they were still in a decided minority. Since the [Civil] 
War constitutional arguments in a veto message have been almost 
unknown.”®® The latter statement applies moreover equally to 
the last sixty years, if exception be made for one or two vetoes by 
Presidents Taft and Coolidge, both of whom had a special pen- 
chant for constitutional niceties.®® The notion that revenue bills 
are not subject to veto was punctured by Mr, Roosevelt’s veto of 
February 22, 1944, mentioned a moment ago, although the veto in 
question was overridden. The precedent thus set was clinched by 
President Truman on June i6th last, and this time the veto stuck.®^ 

Nor have attacks upon the veto via the amending process fared 
any better. In 1818 and once or twice later exasperated Congress- 
men have even proposed that the President be entirely stripped of 
the power, but their efforts were stalled at the first parliamentary 
hurdles. Proposals to supersede the requirement of a two-thirds 
vote in each house for overriding the veto with a simple majority 
vote have been more numerous but no more successful. On the 
other hand, several dozen amendments have been offered since 
1873 to give the President what is sometimes termed the “selective 
veto,” which would enable him to veto parts of an enactment and 
approve the rest,®® A suggested device for obtaining much the 
same end by ordinary legislation will be mentioned in a moment. 

Finally, the Court has within recent years shown itself gener- 
ally diligent to repel all constitutional sophistries whereby the 
practical availability of the power might have been curtailed. Bills 
which have been passed within ten days of the end of a session 
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may be kept from becoming laws by the “pocket veto,” that is, by 
the President’s failing to return them till an adjournment of Con- 
gress has intervened; nor does it make any difference that the 
adjournment was not a final one for the Congress which passed 
the bill, but a merely ad interim one between sessions.^® Also, he 
may return a bill with his objections to the house of its origin via 
a duly authorized officer thereof while it is in temporary recess in 
accordance with Article I, section 5, paragraph 4 — a holding, 
however, which is not without its dangers, since it leaves it open 
for either house to fail to provide such duly authorized officer/® 
It would have been better perhaps to hold, as Justice Stone sug- 
gested, that neither house acting separately can adjourn so as to 
prevent a return by the President of his objections to a measure 
without thereby decapitating the measure/* Again, the Court has 
held that the President may effectively sign a bill at any time 
within ten calendar days of its presentation to him, Sundays ex- 
cepted, even though Congress has meantime adjourned, and 
whether finally or for the session.'** But here again a criticism 
should be noted, for the Court’s assertion in the course of its opin- 
ion that the ten-day limitation applies to the President’s power to 
approve as well as to his power to disapprove is not borne out 
by the words of the constitutional clause. The Court seems to 
be going rather out of its way to supply an omission of the 
Constitution.'** 

And its further statement in this same opinion that “an incom- 
ing President, to whom a bill has not been presented by the Con- 
gress, cannot approve it” is more or less of this nature.*^ Thus let 
us suppose that a new Congress meets, in accordance with the 
Twentieth Amendment, on January 3 and that a new President 
takes office on January 20, and suppose also that Congress passes 
a bill on, say, January 13 and presents it to the outgoing President, 
who fails to sign it before leaving office. His successor, by the 
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above dictum, would not be entitled to sign the measure. Yet 
suppose that he was his own successor, what would be the rule 
then? Or suppose that a President died while still considering 
a bill, could the succeeding Vice-President sign effectively? 
I see absolutely no reason why the legislative process should be 
interrupted in any of these situations. Formerly, it is true, the 
death of the British monarch involved the dissolution of Parlia- 
ment, since Parliament meets on his personal summons; but this 
usage, which was abolished by statute in 1867, obviously furnishes 
no guidance for practice under the Constitution. 

To turn again to the words of the Constitution — the fact that 
the President has ten days from their presentation rather than 
their passage in which to disapprove bills makes it possible for 
him to visit the remotest quarters of the globe without relax- 
ing this control over Congress. Furthermore, by withholding 
their signatures from bills that have passed the houses, the presid- 
ing officers of those bodies can lengthen the period between the 
actual passage of a measure and its presentation to an absent Presi- 
dent, so that on his return he will not be swamped with such 
measures.'*® Thus, by an extraordinary series of accidents, helped 
out by some contriving. President Roosevelt was enabled, on July 
13, 1936, to sign a bill no less than twenty-three days after the 
adjournment of Congress.**® 

In fact, Mr. Roosevelt appears to have broken all records in this 
field of presidential endeavor as in several others. “The Roosevelt 
disapprovals,” said a writer at the close of “F.D.R.’s” second term, 

“represent over 30 per cent of the total measures disapproved since 
1792, when the veto was first used (505 out of 1,635). "The messaged 
vetoes have been nearly 30 per cent of the total returned measures in- 
viting congressional action (262 out of 901). The pocketed measures, 
with or without comment, have been over 33 per cent of the total 
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pocket vetoes (243 out of 734). The combined disapprovals of Grover 
Cleveland and Franklin D. Roosevelt represent two-thirds of the total 
disapproved measures of all veto presidents. The combined messaged 
vetoes total over 67 per cent of all messaged vetoes; the combined 
pocket vetoes total over 65 per cent of all pocketed measures. These two 
executives may jusdy be rated as our outstanding veto presidents. 

“In contrast to Cleveland, who devoted his unfavorable attention to 
pension, military, and naval relief measures, the range of subjects 
drawing the adverse action of Roosevelt has been as wide as the activity 
of Congress. Nothing too large or too small has escaped the penetrat- 
ing eye of the President and his advisers. The following indicate that 
range of vision: agricultural relief, general appropriations, adjusted 
service compensation for World War veterans, interstate commerce, 
alien deportation, judicial review of administrative tribunals, flood 
control, protection of fisheries, homestead administration, Indian re- 
lief, tax and tariff policy, national defense, Philippine independence. 
Memorial Day observance, cemetery approaches, short-hand reporting, 
homing pigeons. District of Columbia street designations, parking 
meters, credit for beer wholesalers, control of funerals, and the exemp- 
tion of religious periodicals.”'*’^ 

As to the actual effectiveness of the President’s veto as a check 
on Congress the testimony of statistics is conclusive. Between the 
first inauguration of George Washington and the second inaugu- 
ration of Franklin D. Roosevelt 750 measures were vetoed, of 
which 483 were private bills. Of these 750 vetoes only 49 were 
overridden, six being vetoes of private bills. That is to say, 16 
per cent of vetoes of public bills were overridden and i per cent 
plus of vetoes of private bills. Nor does this take account of the 
fact that 15 of the 43 overridden vetoes of public bills occurred 
dxiring the vendetta between Andrew Johnson and Congress; nor 
yet of pocket vetoes, of which some 330 have been uncovered for 
the period from 1789 to 1936.“® Later statistics conform substan- 
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tially to this pattern. Altogether, it seems just to say that the Presi- 
dent’s veto is normally elective in nine cases out of ten.'*® 

Moreover, the President’s veto is not always a mere negative; 
it is at times a positive instrument of his legislative leadership. As 
Professor Finer has put it: 

“It would be no wonder if the veto power were not only discrimina- 
tory among bills already passed, but if it became an ever-present, if 
unuttered, threat to promoters of bills (unless they were quite certain 
of a two-thirds majority in the ultimate resort), and tended to become 
an instrument of bargaining for other legislation — an instrument to 
be propitiated by timely and obvious surrenders. This, indeed, has 
happened.”^® 

On the other hand, that a certain incompatibility exists at times 
between the President’s possession of the veto power and his 
duty to “take care that the laws be faithfully executed” is plain. 
This was illustrated recently when President Truman felt it 
incumbent upon him to assure the country that he would “carry 
out his constitutional duty and administer” the Taft-Hartley Act, 
his ineffective veto of which he had accompanied with a bitter 
excoriation of the measure as “unworkable” and likely to “do 
serious harm to the country.” As was pointed out in an earlier 
chapter, far from being a purely mechanical business, enforce- 
ment of the laws frequently involves the application of broad 
interpretative powers, which of course may be exercised sym- 
pathetically from the point of view of Congress’s purpose in en- 
acting a particular statute or quite otherwise.®^ 

Likewise, certain recent happenings remind us that the obverse 
of the President’s veto is his power to afl&x his signature to con- 
gressional measures of which he approves. Does such approval 
have to be unqualified or may it be qualified } The question is 
raised by President Truman’s action in accompanying his ap- 



344 PRESIDENT: OFFICE AND POWERS 

proval on July 3, 1946, of the so-called Hobbs Anti-Racketeering 
Act of July 3, 1946/® with a message purporting to construe cer- 
tain of its supposedly ambiguous or doubtful provisions — a per- 
formance which he repeated on May 14, 1947, in approving the 
Portal-to-Portal Act.“ 

Commenting in his colunan on this probably xmprecedented 
course of the President, Mr. Krock said: 

“Usually, when acts of Congress are disputed in the courts, judg- 
ment is based on what the judges interpret from the record as the 
meaning of Congress. But usually this record consists of hearings be- 
fore the committees which drafted the laws, reports by these commit- 
tees and the bi-cameral conferences, and the floor debates. If, however, 
a court test shall be made of the meaning of the Hobbs and portal-to- 
portal bills, and their effect on other statutes, the President’s interpre- 
tation of what he believes he signed will become an essential part of 
that record.”*”* 

I strongly demur. There is a vast difference between the as- 
sumption that Congress’s purpose in passing a bill can be gleaned 
from a study of reports, etc., which Congress had before it while 
the measure was under consideration and, on the other hand, the 
assumption that similar light can be obtained from the study of 
a presidential message which followed the measure’s passage by 
the houses. Equally obvious is it that an act of Congress gets its 
intention from the houses, in which the Constitution specifically 
vests “all legislative powers herein granted.” For a court to vary 
its interpretation of an act of Congress in deference to something 
said by the President at the time of signing it would be to attribute 
to the latter the power to foist upon the houses intentions which 
they never entertained, and thereby endow him with a legislative 
power not shared by Congress. 

I return for a moment to the item veto. As was mentioned 
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above, proposals to amend the Constitution in this respect have 
been repeatedly offered in Congress, but have never got far along 
the legislative delivery belt. It was suggested in 1938 that the de- 
sired result coiild be achieved by the simple device of incorpo- 
rating in appropriation bills a provision modeled on that which 
appears today in the Reorganization Act of 1939. Thus the Presi- 
dent would be authorized to eliminate or reduce specific items of 
appropriation, and his orders to that end would become effective 
unless the houses disallowed them within a stipulated period by 
concurrent resolution. Although accepted by the House as an 
amendment to the Independent OflSces Appropriation bill of 
1938, the proposal failed in the Senate, and a like proposal met the 
same fate in 1942. The latest idea seems to be that the reform 
would require a constitutional amendment.®® 

Of the two remaining factors of the President’s participation in 
legislation, so far as it has direct constitutional basis, his power 
in case of disagreement between the houses with respect to ad- 
journment to “adjourn them to such time and place as he shall 
think proper” and his power to convene either or both houses on 
“extraordinary occasions” may be dealt with very briefly. The 
former meager remnant of the British monarch’s power to pro- 
rogue Parliament has never been used, although Andrew Jackson 
once thought it worth while to pen a veto in its behalf;®® and in 
the case of an atom bomb attack it might even today come in 
handy as to “place.” The latter power, contrariwise, has been used 
so often that the word “extraordinary” in the constitutional 
clause has taken on a decidedly Pickwickian flavor. Today in 
common parlance “extraordinary” sessions are simply “extra” or 
“special” sessions.®^ On the other hand, there have been a few real- 
ly extraordinary occasions when the President in power has dis- 
appointed expectations by not summoning Congress. Lincoln 
did this at the outset of his administration, to the vast aggrandize- 
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ment of tie presidential office for the time being at least, and 
Johnson followed his example four years later with the exactly 
opposite result. Under a majority of the state constitutions, when 
the governor calls the legislature together it may deal only with 
such matters as are specified in his call. Once, however. Congress 
has been convened by the President it is in full possession of its 
constitutional powers; and, of course, once in session, the houses 
are able by continuing so or by adjourning for only brief intervals 
to render this presidential prerogative altogether nugatory. In- 
deed, by legislation under Article I, section 4, paragraph 2, Con- 
gress could long since have rendered itself a practically perpetual 
body; and could still do the same under Amendment XX, sec- 
tion 2. 

COLLATERAL FACTORS OF PRESIDENTIAL LEADERSHIP 

PATRONAGE, FILIBUSTERS, JUDICIAL REVIEW 

While by Article I, section 6, paragraph 2, it is put out of the 
President’s power to “corrupt” the houses directly, he may still 
attain the same noxious end indirectly by bestowing offices upon 
the political henchmen of members in return for the latter’s votes, 
or by getting rid of members who are willing to exchange their 
seats for more desirable posts; nor can there be any doubt that 
Presidents have at times been able in this way to turn the scales in 
favor of desired legislation as, conspicuously, was President Cleve- 
land in 1893 in his fight for the repeal of the discredited Sherman 
Silver Purchase Act.®® Indeed, it may be asserted generally that so 
long as the President possesses patronage to dispense, he will often 
be compelled to use it in order to obtain, or hold, support which 
ought to be forthcoming on other grounds — ^will, in brief, have to 
submit to political blackmail. Yet the question remains whether 
his possession of “the loaves and fishes” really strengthens the 
President in the long run. The President’s greatest weapon is 
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always the power of a favoring public opinion. In the words of 
Lincoln, than whom no President ever dispensed ofi&ces more 
lavishly, “With public sentiment everything is possible; without 
public sentiment nothing is possible.” Pertinent too is Mr. Taft’s 
considered verdict that every time he made an appointment he 
created “nine enemies and one ingrate.”“ Furthermore, the 
elimination of federal patronage would tend to imdermine the 
local party machines, and to that extent transform the parties into 
organs of opinion pure and simple, much to the aggrandizement 
of the President as party leader. It is more than possible, therefore, 
that the anxiety of certain authorities to discover some mode of 
“compensating” the President for the loss of patronage, which an 
extension of the merit system to the higher echelons would mean, 
is misconceived, that the President would gain by the reform in 
his legislative as well as in his executive capacity.®" 

Another collateral factor of presidential leadership is the power 
of the houses to shape their own rules of procedure, which may 
either help or hinder the enactment of measures desired by the 
President. The Senate’s individualistic mode of doing business, 
which occasionally burgeons in the filibuster, must of course be 
set down as being of the “hinder” order, although it may pay for 
itself at times by the protection which it affords to “rights” of 
minorities, or for the maturing of a genuine public opinion on a 
presidential proposal. “It is a remarkable fact,” says Professor 
Rogers in his excellent volume on the Senate, “that practically 
every proposal defeated by a filibuster has been unregretted by the 
country and rarely readvocated by its supporters”; but, he at once 
adds, “Such minority omniscience . . . must be more accidental 
than wise, and the danger is always present . . . that the interests 
of the country will be adversely affected.”®* Nor is the question 
simply whether the filibuster has killed good measures, but also 
whether it has led to the enactment of bad ones. The indefensible 
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concessions which a small bloc of so-called “Silver Senators” have 
been able to wrest from Congress from time to time during the 
past seventy-five years are conclusive testimony on that point. 

But whatever its advantages and disadvantages in the past, this 
institution — altogether unique among the parliamentary devices 
of popular governments — ^has been losing ground now for some 
time. Filibustering Senators can no longer defend their endless 
trivialities and irrelevancies by arguing that they are “ambassa- 
dors of sovereign states” — as if ambassadors ever spouted non- 
sense! And in March 1917 a filibuster against a presidential pro- 
posal led to the Senate’s adopting a cloture rule for the first time 
in its history. Subsequently the Twentieth Amendment, by 
abolishing the “short session” which used to terminate the life of 
a Congress, has eliminated the situation in which the threat of a 
filibuster was most apt to prove elective in extorting special 
favors for its authors. I should add my belief that the watering- 
down process must be carried considerably further if Congress as 
a whole is to be capable of performing its part in dealing with 
modern emergency conditions, and so retain its intended place in 
the constitutional system.®* 

The manner in which the two houses can facilitate executive 
participation in legislation is illustrated on a small scale by the 
steps they have taken to adjust their procedures in financial legis- 
lation to the Budget and Accounting Act of 1921. A provision of 
the act reads: 

“No estimate or request for an appropriation and no request for an 
increase in an item of any such estimate or request, and no recom- 
mendation as to how the revenue needs of the Government should be 
met, shall be submitted to Congress or any committee thereof by any 
officer or employee of any department or establishment, unless at the 
request of either House of Congress.”®® 
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To match this concentration of responsibility on the part of the 
executive branch the House has transferred the power of initiat- 
ing appropriation bills, which had been shared theretofore by 
eight committees, to a single committee, and the Senate has taken 
similar action. This, however, is only a slight indication of what 
could be done to the same general end. Administration measures, 
which today have no status as such before either house, could be 
given preference over other bills to any extent deemed desirable. 
Imitating what was done during the Reconstruction Era, the 
houses could by concurrent resolution create a joint standing 
committee, or “legislative council,” to maintain contact with the 
President for the purpose of discussing with him his legislative 
program and translating it into mutually satisfactory proposals. 
Indeed, a provision of the Administrative Reorganization Act of 
1939 suggests that such arrangements may even be given the 
form of statute. Under this act, it will be recalled, the houses have 
the right by concurrent resolution to veto any presidential order 
issued under it, provided the disapproving resolution be passed 
within sixty days — otherwise the presidential order becomes 
effective. But suppose a Senate filibuster should develop in sup- 
port of the order .? In anticipation of this too obvious possibility 
the act itself provides that debate on a resolution of disapproval 
shall be limited in each house to ten hours, which shall be equally 
divided between opponents and advocates.®'* To be sure, any re- 
striction of this nature on the constitutional power of each house 
to “determine the rules of its proceedings” has only the force of 
an agreement between the houses; for that very reason perhaps 
the more solemn form of statute may at times be preferable.®* 
I shall return to the idea of a legislative council later. 

Yet another collateral factor of presidential leadership is the 
Supreme Court’s power of judicial review as it affects acts of Con- 
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gress. It is a striking fact that of the Presidents who have made the 
Presidency what it is all except two sooner or later crossed swords 
with the Court, The exceptions were Washington, who appointed 
the first Bench and, indeed, first and last, appointed no fewer 
than 13 Justices ; and Woodrow Wilson. And stemming from this 
fact are two others: first, the survival in face of the generally 
adverse opinion of the Bar of a potentially formidable challenge 
to the finality of Supreme Court interpretations of the Constitu- 
tion affecting national legislative power; and, secondly, a series 
of measures whereby the Court has been subjected some tim es 
overtly, more often covertly, to political pressure. 

Jefferson, invoking the principle of the separation of powers, 
denied that the President and Congress were bound by the views 
which the Supreme Court adopted of the Constitution any more 
than the Court was bound by their views. Jackson took the same 
position, urging also in its support the oath which every officer 
gives to uphold the Constitution. Lincoln argued that to identify 
the Court’s version of the Constitution, formulated perhaps for 
the purpose of deciding a single private lawsuit, with the Con- 
stitution itself was incompatible with the idea of popular govern- 
ment.®® Each of these Presidents, moreover, took a hand in legis- 
lation which altered the size of the Court. By the Judiciary Act of 
1802, the Court, whose membership had been contingently de- 
creased the year before from six Justices to five in order to prevent 
Jefferson from appointing a successor to the aged and ailing 
Cushing, was restored to six Justices for the diametrically opposed 
reason, and in 1807 a seventh Justice was added. One of Jackson’s 
last acts was to sign a bill enlarging the Court to nin e Justices, with 
the probably intended and certainly realized result of watering 
down the influence of the departed Marshall with his surviv in g 
brethren. During the Civil War the Court was temporarily en- 
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larged to ten Justices after it had sustained the blockade of the 
Southern states by the narrow margin of one vote ; and meantime 
by the Act of March i, 1863, slavery had been prohibited in the 
territories, thus setting the Republican platform of 1861 above the 
Dred Scott decision as the effective Constitution of the country.®^ 
Nor is this the whole story by any means. Both in 1866 and 
again in 1869 the size of the Court was changed by Congress of its 
own initiative. In the former year it was prospectively shrunk to a 
membership of seven Justices in order that Johnson should not be 
able to make any appointments; in the latter year — Grant now 
being President — ^it was restored to its ante-bellum membership 
of nine Justices. As we know today. Grant utilized his opportu- 
nity to nominate, the same day that Hepburn v. Griswold was de- 
cided, two Justices who, he believed, could be relied upon to bring 
about a reversal of that decision; and fifteen months later his con- 
fidence was rewarded by the event.® 

“The traditional American way,” it has been wittily remarked, 
“of being radical with the Supreme Court” is to alter its personnel 
rather than its structure and powers.®® It should be added that the 
procedure is expected to be accompanied by a certain amount of 
indirectness and disavowal of political motivation; and President 
Roosevelt’s proposal of February 5, 1937, was shaped by its authors 
to comply with the demands of the tradition. 

The immediate instigation of the Roosevelt proposal came 
from the general election of 1936. The huge popular endorsement 
which this gave Mr. Roosevelt he not unreasonably interpreted as 
a mandate to establish certain legislation which by theories then 
dominant on the Court was clearly unconstitutional. The Presi- 
dent was thus confronted with a difficult problem of political 
leadership: was he to postpone his program indefinitely while 
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his political following dissolved, or was he to remove the princi- 
pal obstacle to success within a comparatively brief time 

In his address to Congress of January 6, 1937, Mr. Roosevelt 
said: 

“With a better understanding of our purposes, and a more intelli- 
gent recognition of our needs as a nation, it is not to be assumed that 
there will be prolonged failure to bring legislative and judicial action 
into closer harmony. Means must be found to adapt our legal forms 
and our judicial interpretation to the acmal present national needs of 
the largest progressive democracy in the modern world. . . . 

“The judicial branch also is asked by the people to do its part in 
making democracy successful. We do not ask the courts to call non- 
existent powers into being, but we have a right to expect that conceded 
powers or those legitimately implied shall be made effective instru- 
ments for the common good. 

“The process of our democracy must not be imperiled by the denial 
of essential powers of free government.”^* 

Unfortxinately, the proposal of February 5 was not presented 
as a logical method of carrying out the message of January 6, 
but — ^in harmony with the evasive tradition mentioned above — 
was directed to the largely, although certainly not altogether, 
irrelevant problem of superannuation on the Bench.” It was con- 
sequently much more extreme than a measure addressed to the 
main purpose need have been, and furthermore supplied only a 
partial guarantee against the recurrence of the situation most 
demanding remedy, a haphazard system of recruitment which 
entirely ignores the place of the Court in the lawmaking process. 

While the proposal was defeated, this did not occur until the 
emergency which had challenged the President’s leadership had 
been to a large extent removed by the Court itself by its decisions 
sustaining the Wagner Labor Relations Act and the Social Secu- 
rity Act.” But that the proposal had some influence, in conjunc- 
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tion with the election of 1936 and the C. I. O. strikes early in 1937, 
in inducing the Court to restudy certain of its doctrines in the 
light of modern conditions, is not an extreme conjecture. At any 
rate, the time relationship between the proposal and the decisions 
just mentioned is something to take into account in estimating 
the present legislative role of the President. History does not re- 
gard very seriously the logician’s criticism of the post hoc ergo 
propter hoc — ^to it the chronological is the logical.’’'^ 

THE PRESIDENT AS “diCTATOr” VERSUS THE PRESIDENT 
AS LEADER A NEW TYPE OF CABINET 

The growth of presidential participation in legislation,” and 
indeed the vast expansion in recent decades of the President’s 
role ui all the departments of national power, invites our attention 
afresh to a question which has been repeatedly raised regarding 
the Presidency in the past, but never with more insistency than 
in recent years, nor for more cogent reasons. This is the question 
whether the Presidency is a potential matrix of dictatorship; and, 
if it is, whether there is a remedy. 

“Dictatorship,” I hardly need to point out, is a word with a 
highly ambiguous connotation, so much so in fact that I pro- 
pose to dismiss it at the outset in favor of a less colorful word, 
“domination,” “A nation,” it has been well said, “does not have 
to have a genuine dictator in order to suffer some of the evils of 
too great executive domination.” Imagine an historically minded 
member of the 8ist Congress seeking to emulate Henry Dun- 
ning’s exploit in 1781 in bringing George Ill’s domination of 
Parliament to an end and with it, ultimately, British resistance to 
American independence. It would be the part of such a member 
to move a resolution declaring that “the power of the President 
has increased, is increasing, and ought to be diminished,” and 
he would have little difficulty in making out an arresting case. 
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First off, he would point out that impeachment, the weapon 
which the Constitution provides against presidential “high 
crimes and misdemeanors,” is, as Jefferson early discovered, a 
“scarecrow,” and that to galvanize this scarecrow into life would 
be to run the risk of reducing the Presidency to a nullity, as al- 
most happened in 1868. Then, noting the decision in Mississippi 
V. Johnson^ shortly after the Civil War, he would assert, and 
quite correctly, that the President has no judicially enforcible 
responsibility either for nonperformance of his duties or for 
exceeding his powers. Congress’s power of the purse, to be sure, 
still offers, he would concede, an obstacle to presidential usurpa- 
tion which only an outright coup d’etat could entirely overcome. 
Nevertheless, as Dr. Wilmerding points out in his volume on The 
Spending Tower P not only have Presidents been able repeatedly 
to break over statutory controls on expenditure, but such con- 
trols are usually much abated by Congress itself in times of emer- 
gency, exaedy when expenditures are heaviest and presidential 
dominance is at its zenith. Indeed, generalizing from what hap- 
pened dTiring the Great Depression, the honorable member 
might urge that congressional largess in such situations, by the 
hold which it gives the executive branch upon millions of votes, 
enables the President to tighten his hold also upon Congress, and 
so creates a vicious circle whereby Congress pays for its own slow 
enslavement. And, continues our orator, when war activates the 
President’s powers as Commander-in-Chief, the situation is still 
more disastrous from the point of view of opposing the power of 
the purse to presidential dominance. The sums which Congress 
is at such times under every compulsion to vote are colossal. The 
needs which they are designed to meet are forcefully represented, 
and are believed by the public, to be most urgent, while itemiza- 
tion is put out of the question by the demands of military secrecy; 
and unexpected turns in the military situation may aggravate 
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all these difiEculties. Moreover, the criticism which overworked 
congressional committees of varying competence can offer to the 
demands of the executive branch under such conditions will be 
haphazard in the extreme — an item of $50,000 may get more 
consideration, and certainly far better informed consideration, 
than a presidential demand for billions. 

Turning then to the course which constitutional interpretation 
has taken more and more pronouncedly in consequence of our 
participation in two world wars and under the stimulation of 
economic crisis, our fictioned Dunning will sketch a system of 
constitutional law which attributes to Congress a legislative 
power of indefinite scope, and the further power to delegate this 
indefinite power to the President ad libitum, and which attrib- 
utes to the President in his own right an indefinite power to pro- 
claim “emergencies” and thereby appropriate an indefinite “ag- 
gregate of powers” in meeting them. At the same time, he will 
show that the President, not without judicial encouragement, 
has been able to cut loose from the two most important controls 
which the Constitution originally imposed upon his direction of 
foreign policy. With our four greatest wars direcdy ascribable to 
presidential policies, the exercise by Congress of its power “to 
declare war” has become, he will assert, an empty formality; 
while by means of the executive-agreement device the President 
has emancipated himself from his constitutional partner in pledg- 
ing the national faith. 

And at this point our hypothetical member will perhaps devote 
a word or two to the advantages which a President today enjoys 
in appealing to the multitude. Propaganda, he will point out, 
once the casual art of a gifted few, has been within recent times 
converted into a skilled technique, which is supplemented by the 
most ingenious gadgets of mechanical science. Today the Presi- 
dent of the United States can at any time request that the nation’s 
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broadcasting channels be cleared so that he may “chat” with the 
people, and the request will be granted pronto, for are not all 
the available frequencies allocated to companies on federal li- 
censes which terminate every six months ? Besides, every mem- 
ber of his administration is a propagandist and has access to the 
radio at will, although a first-class radio voice may not be the 
heaven-sent gift of all. 

Finally, our orator will note certain of the consequences of the 
demise of the anti-third-term tradition. A third-term — a fortiori 
a fourth-term — ^President is bound to do min ate not only his party, 
and Congress through it, but the executive agencies, most of whose 
chief personnel he will have appointed, and even the courts, a 
large proportion of whose judges will be his appointees. And in 
proportion as a President displays reluctance to quit office will 
the strength of the vested interests supporting his continuance in 
it wax greater. 

The picture is unquestionably overdrawn in some of its details. 
Thus, if it is true that impeachment is no longer to be reckoned 
with as an effective weapon in the arsenal of liberty, this is partly 
due to the fact that Presidents have in the past kept pretty clear of 
courses which might make people think seriously of so extreme a 
discipline. Again, although there is no court which is entitled to 
order a President to perform his duties or to enjoin him from ex- 
ceeding his powers, yet the subordinates through whom he must 
ordinarily act do not share his immunity in this respect; and his 
orders are at all times subject to judicial inquiry into their validity 
when anybody bases on them any claim or justification whatso- 
ever.^® Also, his subordinates are, ordinarily, liable at any time to 
be summoned before a congressional investigating committee 
and put to the question regarding their official conduct.^® 

Nor is it by any means the case that Congress’s control of the 
purse strings is ineffective as a restraint on the executive branch. 
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To the contrary, it is potentially a highly effective restraint, which 
with improved machinery within the power of Congress to pro- 
vide could be made actual. Again, our orator did not find it to 
his purpose to mention that in the “concurrent resolution” a de- 
vice today exists by which sweeping delegations of power to the 
President can be recalled by the houses without the necessity of 
obtaining presidential consent; nor that ordinarily executive 
agreements, unlike treaties, do not have the force of law unless 
they have been sanctioned by Congress. And other lesser exag- 
gerations or omissions might be indicated were it worth while. 

What is more, that is a seriously contracted point of view from 
which presidential domination appears as solely a menace to 
democratic institutions. Why, in the face of our democratic insti- 
tutions, has presidential domination attained its present pro- 
portions Indeed, must not this development be considered as 
a fulfillment in a measure of those institutions, and as an answer 
to some demand from public opinion, on which by hypothesis 
they are grounded ? Without doubt, such is the case, and espe- 
cially as regards presidential leadership in legislation; nor is 
it difficult to identify this demand — ^it is the demand that govern- 
ment assume an active role in matters of general concern, and 
especially in matters affecting the material welfare of the great 
masses of the people. This may eventually turn out to have been 
a demand impracticable of beneficial realization in the long run; 
but of its existence there can be no present question. 

So we are not free to blame presidential leadership as such for 
those intrusions upon “liberty,” as it has sometimes been imder- 
stood, which present expanded theories of governmental func- 
tion entail. This at least must be conceded. We are free, on the 
other hand, to ask whether presidential leadership, as we know 
it, is as good an instrument of the demand which brought it 
into existence as conceivably it might be. Presidential leadership 
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sets itself the task of guiding legislation; and the critics are nu- 
merous who say that it does the job badly. To make the indict- 
ment more specific, it is asserted that presidential leadership is 
discontinuous, not to say spasmodic; that it is too dependent on 
the personality of the President rather than on the authority of the 
office; that it is often insufficiendy informed, especially as regards 
the all-important matter of administrative feasibility; and, 
finally, that the contact between the President and Congress is 
most faulty, being, in fact, at the mercy of cither’s whim. These 
contentions also have too much obvious validity to make it worth 
while to attempt to refute them or even to qualify them nicely. 

In short, we are confronted, not with a single problem, but 
with two problems: first, the problem of bringing presidential 
power in cdl its reaches under some kind of institutional control; 
secondly, the problem of relieving presidential leadership in the 
legislative field of its excessive dependence on the accident of 
personality and the unevenness of performance which this in- 
volves. Is it possible that these two problems admit of a common 
solution? At least, so far as they do, it is evident what form the 
solution must take — the provision, namely, of some ^ind of im- 
proved relationship between President and Congress. 

It is not irrelevant in this connection to recur for a moment to 
the argument which the President’s Committee on Administra- 
tive Management advanced a decade ago in support of its recom- 
mendation that the independent agencies be brought within the 
departments whose heads compose the President’s Cabinet.®" It 
was upon these agencies, the argument ran, that the most novel, 
most controversial, most interesting activities of the National 
Government had been lodged in recent decades, with the result 
that the President had been constrained to look increasingly out- 
side the Cabinet for advice in shaping his legislative program. But 
let the Co mmi ttee’s recommendation be adopted, the argument 



LEGISLATIVE LEADER 


359 


continued, and the President would be forced, or at any rate 
would have incentive, to return to the bosom of his “official 
family” instead of consorting with this, that, and other anony- 
mous adviser or dispenser of happy ideas. Thus, on the one hand 
the Cabinet would be revitalized, and on the other hand the 
President would become “the spokesman for the ‘administration’ 
in the real sense of the word, not merely the interpreter of his 
own fancies.” He would be at all times what he had always been 
in tim es of his greatest power, the representative of the public.®* 
The argument overlooked certain facts, one of which is that 
“Kitchen Cabinets,” far from being recent phenomena, on the 
contrary long antedate the first “independent agency.” Nor is 
the reason far to seek. It is because the Cabinet seraglio has been 
recruited from an early date on principles which make it fairly 
certain that an active presidential imagination will frequently 
stray beyond its decorous precincts. One of these — the one which 
is of chief importance for the present discussion^ — ^is the idea that 
the heads of the great majority of the departments ought to be 
administrative experts, or at least capable of quickly becoming 
such. Unfortunately, an expert in a particular area of governmen- 
tal activity is not likely to possess the breadth of outlook which is 
most desirable in a political adviser, or the time or inclination to 
interest himself in the problems of other departments or of the 
country at large. And obviously the Committee’s proposal to in- 
crease his departmental duties was badly calculated to overcome 
these handicaps, if that was one of the ends in mind. The argu- 
ment overlooks the fundamental distinction between Politics and 
Administration, between determining what government ought 
to do and how it should do it, and the exigent need of a President 
for responsible counsel in relation to the former. It overlooks too 
the considered opinion of competent critics that, even as an 
agency for the development of a unified executive policy among 
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its own membership, the Cabinet has today “become an adminis- 
trative anachronism.”®* 

Two other plans for stabilizing presidential leadership, while 
also pivoting on the Cabinet, are directed primarily to the prob- 
lem of creating a permanent link between the President and Con- 
gress. The less radical of these would give the Cabinet members 
the right to attend the houses in order to participate in debate on 
matters of official interest to them and impose upon them the 
obligation of doing so in order to impart information desired by 
the houses. The proposal, far from raising any constitutional diffi- 
culties, has the countenance of early practice under the Consti- 
tution. The first volume of the Annals of Congress records that 
“Secretary for Foreign Affairs Jefferson attended agreeably to 
order, and made the necessary explanations.” Actually, it was Sec- 
retary for Foreign Affairs Jay, for this was on July 22, 1789, and 
Jefferson did not become Secretary of State till March 1790. Secre- 
tary of War Knox later visited the Senate Chamber with the 
President on at least one occasion, which was described in the pre- 
ceding chapter, and by himself on two others. The Act of 1790, 
organizing the Treasury Department, provided that the head of 
the Department should digest plans for improving the revenue 
and public credit, and “make report and give information to 
either branch of the legislature, in person or in writing, as may be 
required,” etc. That Hamilton, the first Secretary of the Treasury, 
was never asked to report in person was due, as we saw earlier, 
to the opposition of the rising Jeffersonian party as voiced by 
Madison.®® 

And so matters rested till near the end of the Civil War when 
George H. Pendleton of Ohio began an agitation, the principal 
result of which was a report many years later by a distinguished 
Senate committee supporting the idea both on grounds of policy 
and of constitutionality;®^ and since then at least four future or 
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past Presidents are on record as having expressed themselves in 
its favor. Why then has the suggestion never produced tangible 
fruit.? Chiefly because most of the legislative work of Congress is 
done by committees, and before such a body a head of department 
ran always obtain a far more satisfactory hearing than would be 
conceivably possible before either of the houses in open session. 
Conversely, if it is Congress which is seeking information, it can 
do so through the investigatory process much more effectively 
and thoroughly than by the wasteful and pretentious methods of 
parliamentary interpellation.®® 

We come now to the more radical proposal referred to above. 
It is simply that the President shall construct his Cabinet from a 
joint Legislative Council to be created by the two houses of Con- 
gress and to contain its leading members^^ Then to this central 
core of advisers may be added at times such heads of departments 
and chair men of independent agencies as the business forward at 
the moment naturally indicates. 

That the creation of a Cabinet with legislative members would 
not encounter constitutional difl&culties was pointed out in an 
earlier chapter.®^ Nor would it amount to supplanting forthwith 
the “Presidential System” with the “Cabinet System.” The Presi- 
dent would not become a prime minister, bound to resign when 
outvoted in Congress, although circumstances might arise in 
which it might be expedient for him to do so, as Mr. Wilson con- 
templated doing in 1916 in the event of Mr. Hughes’s election. 
Nor yet would he be a figurehead like the King of Great Britain 
or the President of Italy, for he would still retain all his consti- 
tutional powers and prerogatives although, again, he might 
choose to use them at times less for pushing a program of his own 
than for the purpose of mediating between the programs of 
others, as did Washington at the beginning. 

The new Cabinet would, in other words, still be a body of ad- 
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i/isers. But there axe advisers and advisers. The proposed Cabiaet 
would comprise men whose daily political salt did not come from 
the presidential table, whose political fortunes were not identical 
with his, who could bring presidential whim tmder an inde- 
pendent scrutiny which today is lacking, and yet who, by putting 
the stamp of their approval upon his proposals, would be able to 
facilitate their enactment into law. It would be a body both cap- 
able of controlling the President and of supporting him; of 
guaranteeing that the things needing to be done would be done 
on time, but that, on the other hand, the judgment that they 
needed to be done represented a wide consensus, a vastly wider 
consensus than the President can by himself supply.®® 

But it may be objected that such an arrangement could not long 
be adhered to, or if it was it must at times cut athwart the two- 
party system, and so weaken the political responsibility of the 
President. The objection has reference to the evident possibility 
of the President’s belonging to the party which is a minority 
in Congress. Actually, the supposed situation has obtained com- 
paratively rarely — only four times since the turn of the century, 
covering eight years out of forty-eight. Furthermore, the objec- 
tion overlooks the fact that the advantage which is supposed to 
accrue from President and Congress both being of the same 
party rarely outlasts the first two years of an administration, 
when indeed it lasts that long, while some of the bitterest feuding 
between the two branches has often occurred when both were of 
the same party. Such conspicuously was the case in the latter 
days of “F.D.R.,” as I was at pains to point out earlier in this 
chapter. What kept the two branches cooperating at all was the 
common compulsion of a great emergency; and at such times, 
even under present arrangements, cooperation between President 
and Congress does not stop at the party line. But why should it 
require a crisis to bring forth best methods, especially as with best 
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methods operative crisis might often be avoided? Suppose one 
takes the position that government is normally a species of nation- 
keeping; then it is clear that much of the fuss and fury of 
politics is really factitious and a sheer waste to the community; 
that the chief objective to be sought in political discussion, 
whether carried on in Cabinet council, on the floors of Congress, 
or elsewhere, is consensus — ^in what light does the above proposal 
then appear ?®® 

Furthermore, it would seem that the principle of cycle holds in 
the matter of legislation, and especially of reform legislation, as it 
does in so many other things mundane. The mere enactment of 
laws is only the first step toward incorporating them in the social 
order ; following it ensues a process of gradual absorption into the 
general institutional setup and outlook of the community; and 
this process is apt to be hindered rather than helped if reforms are 
pressed forward too fast and furiously. A wise legislative leader- 
ship will, therefore, reckon on a certain amount of reaction 
against its measures as inevitable and seek to forestall this. In such 
an endeavor the advice of potential political foes may easily be of 
more value than that of overenthusiastic supporters. 

Kept within bounds, the power and prestige of the Presidency 
comprise the most valuable political asset of the American people; 
they are, moreover, in a very true sense the creation of the Ameri- 
can people. But centering as they do in a single individual who is 
free to advise, or to refrain from advising, with whomsoever he 
chooses, this power and this prestige are apt to become unduly 
personalized, thus inviting two dangers : the slowing down of the 
legislative process to an extent that unfits it for a crisis-ridden 
world in which time is often of the essence, and — ^in consequence 
— autocracy. It is, therefore, an additional merit of the sug- 
gestion advanced above that it is calculated to meet, or at least 
abate, both these dangers. Effective presidential leadership is es- 
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sential to the ready availability of the national lawmaking power; 
this ready availability reduces to a minimum the excuse for auto- 
cratic courses.®" 

To sum up: What is sometimes termed the question of “presi- 
dential responsibility” is not a single problem, but presents two 
quite different, even opposed, aspects: (i) that of concern for the 
responsiveness of government, and particularly the legislative 
branch of it, to public opinion; (2) that of concern for the 
accountability of the executive branch to the existing constitu- 
tional structure, which also presumably embodies public opinion. 
I am here suggesting that these two aspects admit of a common 
solution. 

Practice under the Constitution clearly demonstrates that the 
legislative process requires presidential guidance. But it shows 
too that no President can long shape policy in any field without 
legislative support, or— as happened during the Civil War — an 
obvious breach of constitutional forms. The problem for which a 
constitutional solution is sought is, therefore, really the problem 
of equating easily, and without constant jar to society, the politi- 
cal forces which Congress at any time represents with those 
which the President represents at the same time, and of putting 
the relationship of the two on a durable and understood basis. 
For this purpose a reconstruction of the Cabinet, which in its pres- 
ent form has proved but an indifferent success for more than a 
century, is at least a promising expedient, and one to which the 
Constitution interposes no obstacles. 
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I T I S an axiom of American history that the Constitution came 
from the Framers “a bundle of compromises.” Not so gener- 
ally recognized is the confirmation which is lent this observation 
by those clauses of the Constitution most nearly affecting the 
office and powers of the President. The vagueness of the constitu- 
tional grants of power to the President has always furnished 
matter for comment, sometimes favorable, sometimes otherwise, 
depending on the co mm entator’s bias.* “The executive power 
shall be vested in a President of the United States of America”; 
“the President shall be Commander-in-Chief of the Army and 
Navy”; with the advice and consent of the Senate he shall make 
treaties and appoint to office; he shall have power to “grant par- 
dons for offenses against the United States,” he shall “recom- 
mend . . . such measures to Congress, as he shall judge necessary 
and expedient”; and so on and so forth. Yet, in order to exercise 
an y of these powers — ^in order, indeed, to subsist — ^he must have 
money, and can get it only when and if Congress appropriates it. 
Likewise, he is dependent on Congress for the very agencies 
through which he must ordinarily exercise his powers, and Con- 
gress is the judge as to the necessity and propriety of such agencies. 
Again, he is bound to “take care that the laws” which Congress 
enacts are “faithfully executed” — ^for this purpose all his powers 
are in servitude; and Congress has the power to investigate his 
every official act, and can, by a special procedure, if it finds him 
guilty of “high crimes and misdemeanors,” impeach h i m and 
throw him out of office. Moreover, by the standard set by the pre- 
rogative of the British monarch in 1787, his “executive power” 
and his power to protect that power were both seriously curtailed. 


The Notes to the Resumi begin on page five hundred twenty 
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The power to “declare war” was vested in Congress; the Senate 
was made a participant in his diplomatic powers; he was given a 
veto upon all legislative acts, but one which the houses may over- 
ride by a two-thirds vote. 

In short, the Constitution reflects the struggle between two 
conceptions of executive power: the conception that it ought 
always to be subordinate to the supreme legislative power, and 
the conception that it ought to be, within generous limits, autono- 
mous and self-directing; or, in other terms, the idea that the 
people are re-presented in the Legislature versus the idea that they 
are embodied in the Executive. Nor has this struggle ever entirely 
ceased, although on the whole it is the latter theory which has 
prospered. To repeat what was said on an earlier page, “Taken 
by and large, the history of the Presidency has been a history 
of aggrandizement.” 

The office got off to a good start under a very great man. The 
principle of the separation of powers was not yet regarded as for- 
bidding the executive to initiate legislation. In the act establishing 
the State Department Congress itself laid down a “practical con- 
struction” of the Constitution which, save for the interregnum of 
the Reconstruction Period, has left the President absolute master 
of his official family. A dangerous foreign situation in 1793 
brought that family into existence, while it also enabled the 
President to translate his position as the organ of communica- 
tion with other governments into a substantive, creative power. 
Finally, the Whiskey Rebellion provided the occasion for the first 
step in that course of legislation and of presidential action which 
has long since clothed the President in situations of widespread 
disorder, or threat thereof, with powers of dictatorship. 

Under Jefferson and “the Virginia School of Presidents” a cer- 
tain retrogression took place from the notion of presidential 
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autonomy toward that of legislative supremacy. Under Jefferson 
himself the retreat was theoretical rather than actual. As the 
founder and leader of the first national party, Jefferson was able 
to do min ate Congress by personal influence, and it was shown 
for the first time what accession of strength political skill can 
bring the Presidency. But Jefferson’s successors, caught between 
the upper and nether millstones of their self-abasing conception 
of the Presidency and their lack of personal force, were reduced 
to official insignificance. The War of 1812 marked the near 
elimination for the time being of presidential prerogative in the 
field of foreign relations; the Monroe Doctrine announced to 
the world at large that opportunities for aggrandizing the Presi- 
dency from foreign adventuring were to be confined strictly to 
the Western Hemisphere.'* Jefferson pronounced the dictum that 
no President could with safety to our democratic institutions be 
eligible for a third term, albeit he might nominate his successor; 
and the successors whom Jefferson himself nominated ratified 
the ban. 

Jackson’s Presidency was more than a revulsion to earlier ideas 
— ^it was a revolution. A new electorate was organized into a new 
party whose wide ramifications, focusing in the National Con- 
vention, rendered its continuance independent of accidents of 
personality. Guaranteed this powerful and persistent support 
among the people at large, Jackson extended the doctrine of 
the President’s autonomy to embrace his obligation to the law; 
constitutional obligation was reduced — or exalted — to the level of 
mor<d obligation. At the same time the President’s duty to “take 
care that the laws be faithfully executed” was asserted to comprise 
the right to read the law for any and every member of the Execu- 
tive Department; and through a vigorous and expanded use of his 
veto and removal powers, Jackson for the time being made this 
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claim good. Through the latter power, moreover, the Spoils Sys- 
tem was for the first time engrafted on the National Government, 
thereby adding one more weapon to the presidential armory. 

Except nevertheless for a few unfortunates like John C. Cai- 
hoxm and Nicholas Biddle, die Jacksonian “dictatorship” was 
more bark than bite, more proclamation than performance. The 
Monroe Doctrine, the taboo on a third term, and, what was even 
more important, the States Rights conception of national legisla- 
tive power, all set conspicuous landmarks which Jackson himself 
had not the slightest inclination to disturb. His most outstanding 
assertions of power, and especially in the field of legislation, were 
negative and exercised by veto. Moreover, despite the permanency 
of the party org aniz ation which was reared by his henchmen in 
every quarter of the Union, the prominence of the ofl&ce during 
his incumbency was predominantly a reflection of his own ener- 
getic personality. When he left oflSce he left behind him a politi- 
cal vacuum which a resuscitated Congress presently filled, and, 
thanks to the manipulations of the slavery interest, continued to 
fill — ^i£ exception be made for Slavery’s tool, the sly, pious Polk — 
till the outbreak of the Civil War. 

For all that, the Jacksonian conception of the Presidency was 
not forgotten. Indeed, its champions and its critics contributed 
about equally to render it more articulate than ever — a fact of the 
first magnitude when Lincoln became President and found him- 
self confronted with a nation in dissolution. Lincoln’s claim to 
“the war power” was derived from three sources: Jackson’s doc- 
trine that dll the President’s powers are autonomous ; the Supreme 
Court’s doctrine in Luther v. Borden (1849) insurrection is 
“war”; and the measures which Pierce and Buchanan had taken 
in their efforts to put down civil war in Kansas, together with the 
budget of doctrine which the legal genius of Caleb Cushing had 
furnished them in justification of tiheir policy. 
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At first, as was pointed out on an earlier page, Lincoln laid 
claim only to sii ad interim war power, one which was operative 
only until Gangress could ratify and reinforce its measures; but 
the Supreme Court’s sweeping language in the Prize Cases ( 1863) 
encouraged him to take a more forthright stand, and this, com- 
bined with his indisposition to cooperate with Congress, led him 
to break over constitutional bounds and become a dictator even ex- 
ceeding the Roman model/ Nor was the constitutional corrective 
applied until after the war was comfortably over, by the Court’s 
decision in ex parte Milligan and by Congress’s uprising against 
Johnson. The implication of Lincoln’s course that the President 
has power to meet an emergency without awaiting action by Con- 
gress is accordant with the most ancient traditions of Anglo- 
American law; but when on this implication Lincoln sought to 
erect a plan of Reconstruction in which the role of the national 
legislative power was negligible, he brought the Presidency 
in the person of his too zealous apostle Johnson to the verge of 
disaster. Even so, it fell to Johnson, by escaping impeachment, to 
demonstrate the impracticability of this medieval method of 
controlling presidential power. Moreover, it was during his term 
that the Supreme Court virtually tmderwrote, in Mississippi v. 
Johnson (1867), Jackson’s contention that the President’s duty to 
the Constitution is solely the duty of conscience which his oath 
imposes. 

But again the cyclical character of presidential power demon- 
strated itself. As from 1809 to 1829, so again from 1865 to 1885, the 
legislative power became the dominant element of the National 
Gover nm ent. Indeed, except for the success of Presidents Hayes 
and Cleveland in using the Army to put down “domestic vio- 
lence” within the states, the period of congressional preponder- 
ance reached to the death of McKinley. But meantime Congress 
had, by its own headiness, paved the way for the recrudescence 
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of its constitutional rival, by forcing upon McKinley the war with 
Spain. By that act and the consequences which ensued from it, 
the restrictive effect of the Monroe Doctrine on presidential 
prerogative was seriously imdermined. The United States was 
now a “World Power,” and presently found itself involved in a 
World War. 

The great accession to presidential power in recent decades has, 
however, taken place in the internal equally with the external field 
of government, and has been signalized by the breakdown of the 
two great structural principles of the American Constitutional 
System, the doctrine of dual federalism and the doctrine of the 
separation of powers; while along with this breakdown has gone 
a change of even more fundamental character in popular oudook 
regarding the purpose and scope of govermnental power. I mean, 
of course, the replacement of the laissez-faire theory of govern- 
ment with the idea that government should make itself an active, 
reforming force in the field of economic enterprise, which means, 
necessarily, that the National Government should be active in this 
way, inasmuch as the field in question has long since come to 
transcend state lines- 

The result for the Presidency has been twofold. On the one 
hand. Presidents have made themselves spokesmen of the altered 
outlook, have converted their parties to it — a conversion not infre- 
quently accompanied by backsHding — and, with the popular sup- 
port thus obtained, have asserted a powerful legislative initiative. 
On the other hand. Congress, in responding to the President’s 
leadership in its own peculiar field, has found it convenient to 
aggrandize his executive role enormously, by delegating to him 
the power to supplement its measures by a type of sublegislation 
called “administrative regulations.” Not all this delegated power, 
it is true, has gone to the President, but a vast proportion of it has ; 
and it constitutes a realm of presidential power of which the 
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Framers had little prevision, although it began to appear in 
the field of foreign relations even as early as W ashington’s second 
administration. 

The first exponent of the new Presidency was Theodore Roose- 
velt, but his achievement was to some extent negated by faults of 
method. Woodrow Wilson was enabled by the advantage of hav- 
ing critically observed his predecessor, by his knowledge of politi- 
cal methods abroad, by a taste for institution-building, which was 
later to divert him into an abortive effort at world organization, 
and finally by the opportunity afforded by our entrance into 
World War I, to illustrate on an unprecedented scale both the 
new roles of the President — that of legislative leader and that of 
recipient of delegated legislative power. World War I was 
prosecuted for the most part under laws which were drafted 
under the appraising eye of the President and which conferred 
upon him far greater powers than those which Lincoln had exer- 
cised as Commander-in-Chief. 

But it is the second Roosevelt who beyond all twentieth-century 
Presidents put the stamp both of personality and crisis upon the 
Presidency as it exists at this moment. In the solution of the prob- 
lems of an economic crisis — ^“a crisis greater than war” — he 
claimed for the National Government in general and for the 
President in particular powers which they had hitherto exercised 
only on the justification of war. Then when the greatest crisis in 
the history of our international relations arose, he imparted to 
the President’s diplomatic powers new extension, now without 
consulting Congress, now with Congress’s approval ; and when at 
last we entered World War II he endowed the precedents of both 
the Civil War and of World War I with unprecedented scope. 

The Presidency of this present year of grace, so far as it is ex- 
plicable in terms of American constitutional law and theory, is 
the product of the following factors : (1) social acceptance of the 
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idea that government should be active and reformist, rather than 
simply protective of the established order of things; (2) the 
breakdown of the principle of dual federalism in the field of 
Congress’s legislative powers; (3) the breakdown of the principle 
of the separation of powers as defining the relation of President 
and Congress in lawmaking; (4) the breakdown of the corollary 
principle that the legislature may not delegate its powers; and 
(5) the impact on the President’s power as Commander-in-Chief 
and the organ of foreign relationship of two world wars and the 
vastly enlarged role of the United States in the international 
field/ 

Does the Presidency, then, in the light of these facts, constitute 
a standing menace to popular government and to those concep- 
tions of personal liberty to which popular government is, in part, 
traceable ? So far as concerns popular government in the sense of 
majority rule, the exact contrary is the case — ^all the above devel- 
opments are the direct consequence of Democracy’s emergence 
from the constitutional chrysalis. That, on the other hand, these 
developments leave private and personal rights in the same strong 
position as they once enjoyed would be quite impossible to main- 
tain. Nor is it feasible in this connection to distinguish too acutely 
between the property and other rights. Not only in the past, but 
today as well, the property right is the right best capable of hold- 
ing its own against political power. This is the principal lesson to 
be drawn from the history of Liberalism. 

As matters stand today, presidential power is dangerously per- 
sondized, and this in two senses: first, that the leadership which 
it affords is dependent altogether on the accident of personality, 
against which our haphazard method of selecting Presidents 
ofiers no guarantee; and, secondly, that there is no governmental 
body which can be relied upon to give the President independent 
advice and which he is nevertheless bound to consult. As a rem- 
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edy calculated to meet both phases of the problem I have sug- 
gested a new type of Cabinet. At least, if a solution is to be sought 
in institutional terms, it must consist in stabilizing in some way 
or other the relationship between President and Congress. To 
achieve such stabilization should be a foremost objective with 
both the political branches. 


] 
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Jefferson, who was well aware that he wrote much better than he spoke, decided to re- 
place “the speech from the Throne,” as his partisans termed it, with a message sent by 
messenger. Though the change was bitterly cridcized in the Federalist press, the prece- 
dent thus established continued in force until a follower of Jefferson upset it 113 years 
later. Charles Warren, “Jefierson and the Speech to Congress,” Proceedings of the Massa- 
chusetts Historical Society, 1923, pp. 123— 172; James D. Richardson, Messages and 
Papers of the Presidents (Washington, Government Printing Office, 1896-1899), I, 
1—316, passim, 

*41 Albert J. Beveridge, Ufe of John Marshall (New York, 1916—1919), II, 537. “His 
whole system of administration,” wrote J. Q- Adams later, “seems founded on the prin- 
ciple of carrying through the legislature measures by personal or official influence.” 
Memoirs, I, 403 ; quoted in W. E. Binkley, The Powers of the President (New York, 
i 937 )> P* 52 — a first-class, though misnamed, volume. A revision of this work, which 
appeared in 1947 under the title President and Congress, is the volume referred to in 
the notes which immediately follow. 

^ Hamilton, who was moving heaven on earth to secure Burr’s defeat, contradicted 
Marshall. Said he, in a letter dated January 6, 1801, to James A. Bayard: “But it is 
not true, as is alleged, that he is an enemy to the power of the Executive, or that he is 
for confounding all the powers in the House of Representatives. It is a fact which I 
have frequently mentioned, that, while we were in the administration together, he was 
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generally for a large construction of the executive authority and not backward to act 
upon it in cases which coincided with his views.” Wor\s (Fed. ed., 1904)5 X, 413. Ap- 
parently Hamilton was unaware of Je^erson’s having instigated the ‘‘Letters of Hel- 
vidius.” But as bearing Hamilton out, see Ch. HI, n. 108, and Ch. VI, n. 5, infra, 

-^3 Richardson, Messages and Papers of the Presidents, I, 331-33^* Cited hereafter as 
Richardson. 

44 See, e.g., his letter to Nicholson suggesting Chase’s impeachment, Henry Adams, 
History of the United States (New York, 1889-1891), II, 150. 

45 Binkley, op, cit,, p. 54; Ralph V. Harlow, The History of Legislative Methods in the 
Period Before 182.$ (Yale University Press, 1917), Ch, X; Norman J. Small, Some Presi- 
dential Interpretations of the Presidency (Johns Hopkins Press, 1932), pp. 164— 167 — 
another very competent and valuable study. It is interesting to note that Tocqueville, 
who visited the country at the beginning of the Jacksonian Era, but saw things govern- 
mental through the eyes of Webster and Story, records a very poor opinion of the Presi- 
dency and its potentialities, particularly in view of the nonparticipation of the United 
States in external affairs. “All his important acts are directly or indirectly submitted to 
the legislature; and where he is independent of it he can do but little.” Democracy in 
America (New York, 1873), I, 126—132. 

4S Small, op, at., p. 172 (quoted with the consent of the publisher, The Johns Hop- 
kins Press) . 

47 See Binkley, op. cit., Ch. Ill; Harlow and Small, loc. cit.; also H. J. Ford, Rise and 
Growth of American Politics (New York, 1898), pp. 165-167. Jefferson, writing in 
1807, described his Cabinet as “my faithful and able fellow laborers in the Executive 
administration.” Writings (Washington, ed.), VIII, 116. He also, the same year, set forth 
his theory of the Cabinet as follows: “All matters of importance or difficulty are sub- 
mitted to all the heads of departments composing the Cabinet: sometimes by the Presi- 
dent consulting them separately and successively, as they happen to call on him; but in 
the gravest cases, by calling them together, discussing the subject maturely, and finally 
taking the vote, in which the President counts himself but one. So that in all important 
cases the Executive is, in fact, a directory which certainly the President might control; 
but of this there was never an example, either in the first or the present administration” 
— that is, his own. Wor\s (Ford, ed.), IX, 69. See also ibid., 273. 

48 The literature on the National Convention is enormous. For a few leading references 
see H- R. Bruce, American Politics and Parties (rev. ed.) (New York, 1932), p, 379. 
Writing in 1859 Thomas H. Benton excoriated the National Convention: 

“An irresponsible body (chiefly constituted, and mainly dominated by professional 
office-seekers and office-holders) have usurped the election of the President (for the 
nomination is the election, so far as the party is concerned); and always making it with 
a view to their own profit in the monopoly of office and plunder.” He considered this 
method of choosing a President to be one of the two great “trials” confronting the capac- 
ity of the American people for self-government, the other being slavery. Thirty Years 
View (1859), II, 787. 

In 1 872 Charles Sumner, in urging a constitutional amendment to provide for direct 
election of the President, voiced a like judgment: “Whereas, the caucus or convention, 
after being the engine for the nomination of President, allowing the people a little more 
than to record its will, becomes the personal instrument of the President when elected, 
giving him dictatorial power, which he may employ in reducing the people to conformity 
with his purposes and promoting his re-election, all of which is hostile to good govern- 
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ment, and of evil example. . . Quoted by Cbambrun in work cited in note 65 infra, 
atp. 43- 

A current estimate of the National Convention is equally unfavorable: 

“LOS ANGELES, Jan. 30 — One of California’s leading Democrats declined an in- 
vitation today to be a delegate at next summer’s convention in Philadelphia, averring 
that the assemblages were a waste of time and should be supplanted by a more meaning- 
ful mechanism. 

“John B. Elliott, an oil operator and an ‘elder statesman’ of the party here, in a letter 
to James Roosevelt, state chairman, wrote: 

“ ‘Frankly, I’m fed up on national party conventions. For nearly half a century I’ve 
been attending them either as a delegate or as a working nev/spaper reporter. 

“ ‘They have degenerated into nothing so much as super-colossal circuses with great 
noise, fanfare, disorder and loud oratory, climaxing usually in an outcome already pre- 
viously and privately arranged.’ 

“He recommended ‘some such common-sense procedure as a nation-wide direct pri- 
mary’ for Presidential and Vice Presidential nominations,” The New Yot\ Times, 
January 31, 1948. 

49 Richardson, II, 576, 582. 

so Beveridge, op. cit., IV, 535n.; Binkley, op» cit,, pp. 80, 84. Webster, naturally, 
opposed the doctrine that the opening clause of Article II of the Constitution grants 
power. Speaking on the removal power in the Senate, February 16, 1835, he said: 

“When they say it shall be vested in a President, they mean one magistrate, to be called 
a President, shall hold executive authority; but they mean, further, that he shall hold this 
authority according to the grants and limitations of the Constitution itself. 

“They did not intend, certainly, a sweeping gift of prerogative. They did not intend to 
grant to the President whatever might be construed, or supposed, or imagined to be an 
executive power; and the proof that they meant no such thing is, that, immediately after 
using these general words, they proceed specifically to enumerate his several distinct and 
particular authorities; to fix and define them; to give the Senate an essential control over 
the exercise of some of them, and to leave others uncontrolled. By the executive power 
conferred on the President, the Constitution means no more than that portion which 
itself creates, and which it qualifies, limits and circumscribes.” Writings (Constitutional 
ed., 1903), VII, 186—187; Register of Debates in Congress, XI, Pt. I, 462— 463. 

In the course of the same debate Calhoun confronted the idea of the equality of the 
three departments with that of legislative supremacy, in the following words: 

“Permit each department to judge of the extent of its own powers, and to assume the 
right to exercise all powers which it may deem necessary and proper to execute the powers 
granted to it, and who does not see that, in fact, the Government would consist of three 
independent, separate, and conflicting departments, without any common point of union, 
instead of one united authority controlling the whole. . . . Under the opposite and true 
view of our system all these dangerous jars and conflicts would cease. It unites the whole 
into one, and the legislative becomes, as it ought to be, the center of die system; the 
stomach and the brain, into which all is taken, digested, and assimilated, and by which 
the action of the whole is regulated by a common intelligence. . . . Each [department] is 
left in possession of the powers expressly granted by the constitution, and which may be 
executed without the aid of the legislative department, and in the exercise of which there 
is no possibility of coming into conflict with the other departments; while all discre- 
tionary powers necessary to execute those granted, and in the exercise of which the sepa- 
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rate departments would necessarily come into conflict are . . . transferred to Congress. 
...” Ibid., 555-556. 

This, in the main, was the position of the early Jeffersonians and of the later Whigs. 
For further expressions of the same point of view, both earlier and later, see statements by 
Sedgwick and Sherman in the First Congress, Annals of Congress, I, 51 1, 541; speech 
by Tucker of Virginia in House of Representatives, August 15, 1876, Congressional Rec- 
ord, 44th Congress, ist sess., 5699; dissenting opinion of Holmes, J,, in Myers v. United 
States, 272 U. S. 52, 177; dissenting opinion of McReynolds, J., ibid., 183. 

SI A Brief Inquiry into the True Nature and Character of Our Federal Government 
(1840), pp. 116-117. 

53 Charles Warren, “Presidential Declarations of Independence,” 10 Boston Univer- 
sity Law Review (1930), 1-35, at 17 and passim. My authority for the statement about 
the Swiss constitution of 1848 is Professor Rappard. To the framers of the Weimar con- 
stitution the American Presidency appealed strongly — ^too strongly, it would seem. See 
Hajo Holborn in The Constitution Reconsidered (Conyers Read, ed.) (Columbia Univer- 
sity Press, 1938), pp. 292-295. 

S3 A more positive assertion of power in the legislative field is, however, suggested by 
the Hon. Richard Fletcher’s statement in a speech in Faneuil Hall in 1837 that “during 
Jackson’s term of oflSce the principal function” of the Ways and Means Committee, of 
which Fletcher had been a member, “was going through the form of approving the laws 
which Jackson prepared and handed down to them for acceptance.” Speech of Repre- 
sentative Harlan of Ohio in the House, Congressional Record, February 27, 1935. Also 
Jackson gave as one of his reasons for vetoing Clay’s Bank bill the failizre of Congress to 
consult him prior to its passage. Richardson, II, 589. On the other hand, the first Harrison 
thought it worth while in his Inaugural to voice a very depreciatory construction of the 
President’s power and duty to recommend measures to Congress. It was simply, he held, 
“a privilege which he holds in common with every other citizen.” Ibid., IV, 9. Similar 
views were later expressed by Polk, Taylor, and Fillmore. Ibid., 517; V, 23 and 79. 

The instrument by which the slaveholding interest was able to assure the nomi- 
nation of manageable personalities was the “two-thirds rule,” which was established 
by the first Democratic National Convention and was not abolished until 104 years later. 
Yet it is significant that even during this period the charge of “executive usurpation” was 
sometimes made. Warren, loc. cit., pp. 17—20. 

55 The following are characteristic laments of Mr. Welles on this point: 

“There is really very little of a government here at this time, so far as most of the 
Cabinet arc concerned; certainly but little consultation in this important period.” “All this 
has been done without Cabinet consultation, or advice with any one, except Seward and 
the President.” “Cabinet-meetings, which should, at that exciting and interesting period, 
have been daily, were infrequent, irregular, and without system.” “But littie was before 
the Cabinet, which of late can hardly be called a council. Each Department conducts and 
manages its own affairs, informing the President to the extent it pleases.” “Stanton does 
not attend one half of the Cabinet-meetings. When he comes, he communicates little of 
importance. Not unf requently he had a private conference with the President in the corner 
of the room, or with Seward in the library.” “The President did not join us today in 
Cabinet. He was with the Secretary of War and General Halleck, and sent word there 
would be no meeting. That is wrong, but I know no remedy.” “This is a specimen of the 
management of affairs. A majority of the members of the Cabinet are not permitted to 
know what is doing.” “Chase spent an hour with me on various subjects. Says the Ad- 
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Q is merely departmental, which is true; that he considers himself responsible 
r branch of the Government than the Treasury, nor for any other than finan- 
*es.” “Chase . . . remarked that nothing* could be expected where there were 
consultations and no concerted action.” “Stanton has a cabinet and is a power 
Department. He deceives the President and Seward, makes confidants of cer- 
g men, and is content to have matters move on without being compelled to 
xact position.” The JDtary of Gideon Welles (ISTew York, 1911), I, 131, 1343 
520, 351, 391, 401-402, 526; II, 17, 58, 59, 62, 84, 86, 91, 98, 166, 203. 
inference of Lincoln with his Cabinet and certain Senators and Representa- 
nber 17, 1862, Senator Collamer stated the theory that “the early and uniform 
n of the Constitution” required that the President “be aided by a Cabinet 
id that “important measures and appointments should be the result of their 
wisdom and deliberation,” and he complained that Lincoln had disregarded 
, Burton J. Hendricks, Lincoln* s War Cabinet (Boston, 1946), p. 336. See 
2343 3133 and 328-329. 
irdson, V, 626 fF. 

ige of July 4, 1861. Ibid., VI, 20, 23—25, 31. 

: are Professor Randall’s words, in his discerning Constitutional Problems 
coin, p. 514. Lincoln himself told Senator Chandler, in discussing his dis- 
>f the Wade-Davis Reconstruction bill (1864): “I conceive that I may in an 

• do things on military grounds which can not constitutionally be done by 
‘ Nathaniel W. Stephenson, Abraham Lincoln and the Union (Yale University 
O 3 P- 353- 

lew light on Lincoln’s personal administrative habits in the White House see 
John Hay to Herndon in Emanuel Hertz, The Hidden Lincoln (New York, 

• 307—308. C/. C. R. Fish, The American Civil War (New York, 1937)* pp- 
556— 362. Not only Lincoln’s temperament, but his entire lack of previous ad- 
re experience and the Western attitude that no elaborate bureaucratic machin- 
ieded must have contributed to this result. 

Whig member of Congress years before, Lincoln had written: 

I President, I should desire the legislation of the country to rest with Congress, 
ed in its origin or progress, and undisturbed by the veto unless in very special 
cases.” Complete Works (John G. Nlcolay and John Hay, eds.) (New York, 
34, And on his journey to Washington as President-elect, referring in his speech 
gh to certain “indirect” means by which a President may influence legislation, 
vly political education strongly inclines me against a very free use of any of these 
the executive to control the legislation of the country. As a rule, I think it better 
ress should originate as well as perfect its measures without external bias.” 

. Even in his message to Congress of July 4, 1861, he wrote, after remarking 
id performed his duty, **you will now, according to your own judgment, per- 
s.” Richardson, VT, 31. In view of the faits accomplis with which he confronted 
the statement sounds a bit ironical, but Lincoln’s acceptance of the principle of 
of powers saved it from insincerity. And in the main he undoubtedly adhered 
sely to his announced intention to avoid what he regarded as improper cxecu- 
ncc upon Congress. As Professor Randall points out, very little legislation was 
r carried through by Lincoln, op. cit., p. 387. 

temporary constitutional law was all with Congress in this dispute. Reciting 
4, the Court had said in Luther v. Borden: 
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“Under this article o£ the Constitution it rests with Congress to decide what govern- 
ment is the established one in a State. For as the United States guarantee to each State a 
government. Congress must necessarily decide what government is established 
in the State before it can determine whether it is republican or not. And when the sena- 
tors and representatives of a State are admitted into the councils of the Union, the au- 
thority of the government under which they are appointed, as well as its republican 
character, is recognized by the proper constitutional authority. And its decision is binding 
on every other department of the government, and could not be questioned in a judicial 
tribunal.” 7 How. i, 42 (1849). 

And in Texas v* White, which was decided early in 1869, the Court reiterated this 
doctrine with direct reference to Reconstruction. Rehearsing the steps that Johnson had 
ta V/»n to restore civil government in Texas, Chief Justice Chase continued as follows: 

“Whether the action then taken was, in all respects, warranted by the Constitution, it 
is not now necessary to determine. The power exercised by the President was supposed, 
doubtless, to be derived from his constitutional functions, as commander-in-chief; and, 
so long as the war continued, it cannot be denied that he might institute temporary gov- 
ernment within insurgent districts, occupied by the National forces, or take measures, in 
any State, for the restoration of State government faithful to the Union, employing, how- 
ever, in such efforts, only such means and agents as were authorized by constitutional 
laws. 

“But, the power to carry into effect the clause of guaranty is primarily a legislative 
power, and resides in Congress. ‘Under the fourth article of the Constitution, it rests witli 
Congress to decide what government is the established one in a State. For, as the United 
States guarantee to each State a republican government, Congress must necessarily decide 
what government is established in the State, before it can determine whether it is repub- 
lican or not.* 

“This is the language of the late Chief Justice, speaking for the court, in a case from 
Rhode Island, arising from the organization of opposing governments in that State. And, 
we think that the principle sanctioned by it may be applied, with even more propriety, to 
the case of a State deprived of all rightful government, by revolutionary violence; though 
necessarily limited to cases where the rightful government is thus subverted, or in immi- 
nent danger of being overthrown by an opposing government, set up by force within 
the State. 

“The action of the President must, therefore, be considered as provisional, and, in 
that light, it seems to have been regarded by Congress.’* 7 Wall. 700, 729—730 (1869). 

Edward McPherson, History of the Rebellion (2nd ed., 1865), p. 332. Cited here- 
after as McPherson. 

^3 The Netu Yor\ Herald, September 29, 1866; Binkley, op, cit., p. 136. Cf, James A. 
Woodburn, Life of Thaddeus Stevens (Indianapolis, 1913), p. 447. 

4 Wall. 475 (1857). The scope of the argument in the case is indicated by the fol- 
lowing extracts from Attorney General Stanbery’s address to the court: 

“If, when the President is here by a service of the subpoena, the court proceed in the 
case, and find it a case in which they are ready to order an injunction to issue to the Presi- 
dent to command him not to execute those laws, and notwithstanding, the President goes 
on to execute them, what follows ? That the court must now sustain its own dignity, for 
the court has a dignity and a power to be observed as well as the President. The next step 
here, then, is to move for an attachment, or a rule on the President, to show cause why an 
attachment should not issue against him; for what? For a contempt of this court; that 
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whereas the court ordered him to abstain from pioceeding further in the execution of 
these laws, in defiance of that order the President has gone on to do some acts in execu- 
tion of the laws. He is therefore brought here by what kind of process? by process quasi 
criminal; by process of attachment to answer for a contempt of the court. . . . 

“What sort of a spectacle have we^* One great department of this government has 
arraigned another, and the executive department of the government, represented by the 
President, brought before the judicial department — ^for what purpose? To be punished 
criminally. . . . 

“Vv^'hat then? The President deposed; the President made incapable of performing the 
dudes of his office! Certainly a jail, or a dungeon it may be, is not a fit place to perform 
the dudes and functions of President. You have made the President incapable of perform- 
ing his dudes. What is the effect of that? You have removed the President, for diat is one 
of the conditions in which the President’s office becomes vacant, that he is incapable of 
performing his dudes. You have done it more effectually than by impeachment, for an 
impeachment does not deprive him of liberty; an impeachment sets him at large, and 
simply takes from him his official character; but the order of this court under these cir- 
cumstances takes him as President and puts him in jail, and keeps him there until he 
performs what this court orders him to perform. . . . 

“You leave the government without a head; you leave the office vacant, and the people 
must go about to get another President to perform these functions and these dudes. In the 
meandme, until that is done, everything is at large, and there is not a law of the United 
States that can be executed, not an officer that can be appointed or an officer that can be 
removed. There is no one left to proclaim insurrecdon, if that shall happen. There is no 
one left to perform all the dudes which for the safety of this people as a nadon are reposed 
in the President. To correct a pardcular evil, to guard a pardcular individual or a particu- 
lar State against the acts of the President, there is no way, according to the gentiemen, but 
to depose that President by a proceeding like this, and, for the correction of this lesser 
evil, to produce that enormous evil which affects not merely the State of Mississippi, but 
every other State of the Union and every individual.*’ 4 Wall. 486—488. 

The Attorney General’s main reliance was on Jefferson’s defiance of the subpoena 
duces tecum, which Chief Justice Marshall issued during the trial of Aaron Burr for trea- 
son, ordering the President to produce certain documents in court. Marshall’s position was 
that the President could claim no exemption from the law save possibly on the ground 
that his official dudes “demand his whole time,” while in fact “this demand is not 
unremitting.” Beveridge, Marshall, HI, 444—447. Jefferson communicated his refusal to 
the United States Attorney for the district, George Hay, in a letter dated September 7, 
1807: 

“As I do not believe that the district courts have a power of commanding the executive 
government to abandon superior duties and attend on them, at whatever distance, I am 
unwilling, by any notice of the subpoena, to set a precedent which might sanction a pro- 
ceeding so preposterous.” Writings (Mem. ed.), XI, 365. 

He had earlier commented on the possibility that he would be summoned in charac- 
teristic vem, as follows: 

“Laying down the position generally, that all persons owe obedience to subpoenas, he 
admits no exception unless it can be produced in his law books. But if the Constitution 
enjoins on a particular officer to be always engaged in a particular set of duties imposed 
on him, does not this supersede the general law, subjecting him to minor duties incon- 
sistent with these? The Constitution enjoins his constant agency in the concerns of six 
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millions o£ people. Is the law paramount to this, which calls on him on behalf of a single 
onc^ Let us apply die Judge’s own doctrine to the case of himself and his brethren. The 
sheriff of Henrico summons him from the bench, to quell a riot somewhere in his county. 
The federal judge is, by the general law, a part of the posse of the State sheriff. Would the 
Judge abandon major duties to perform lesser ones? Again; the court of Orleans or Maine 
commands, by subpoenas, the attendance of all the judges of the Supreme Court. Would 
they abandon their posts to them, to serve the purposes of a single individual? The lead- 
ing principle of our Constitution is the independence of the legislature, executive and 
judiciary of each other, and none are more jealous of this than the judiciary. But would 
the executive be independent of the judiciary, if he were subject to the commands of the 
latter, and to imprisonment for disobedience; if the several courts could bandy him from 
pillar to post, keep him constantly trudging from north to south and east and west, and 
withdraw him endrely from his constitutional duties?” Ibid,^ 240—241. 

Although the idea of presidential immunity arose early (see p. 138 supra), yet the 
notion that a President in office can be called to account judicially for his misdeeds 
still crops up now and then. When in 1922 President Harding dismissed the director 
and twenty-seven chiefs of divisions in the Bureau of Engraving and Printing “for the 
good of the Service,” Senator Caraway (Arkansas) moved an investigation of what 
he termed “an indictment” of the discharged employees “both as to honesty and 
efficiency,” and m the course of urging his resolution, said: 

“The immunity against malicious slander does not clothe the Executive. Wisely or 
otherwise, the Constitution clothes us with the right to express opinions in debate in the 
Senate and in the House and not be required to answer elsewhere, but such immunity 
does not run with the President of these United States; and I feel certain, Mr. President, 
that what never happened before in the history of this country is going to happen now — 
that one of these discharged employees is going to sue the President of these United States 
for wilful, malicious defamation of character, and the President, like any other citizen, is 
going to the bar of justice in a court room in the city of Washington and answer that 
charge. That is their last resort. They hoped that the President would have regard for 
their rights, and restore their reputations he so ruthlessly destroyed; but he says now: 
‘I will not do it, and I am not sorry for what I did.’ ” Congressional Record, February 23, 
1923. 

No such action was brought, nor did the Senator get his investigation. Nor did an 
Atlanta lawyer make better headway when, early in 1937, he petitioned the Supreme 
Court to put President Roosevelt “in his place” by holding him to be in contempt of 
court on account of his message of January 6, 1937. Associated Press despatch of January 

1937* 

^5 Lockwood, pp. 1 91-192. 

“One of the most convincing evidences of the innate weakness of our form of Govern- 
ment is the fact that the people of this country are compelled, apparently, to turn to any 
one particular man in an emergency, for assistance and support. Woe to that country 
whose destinies are involved in the fortunes of any one man, however great and pure he 
may be! 

“The true, logical, and efficient way to destroy imperialism in this country, is to abol- 
ish the system which makes it possible. With the destruction of presidential and the 
establishment of representative congressional government, we could, with impunity, place 
any man at the head of tlie executive branch, were he never so bad, ambitious, and ineffi- 
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cient, for it would then be known that at any moment he could be relieved from the cares 
of State.** Ibid.j p. 195. 

Note also the sweeping — too sweeping — Slanguage in which John Norton Pomeroy 
describes the President’s afSrmative powers** in relation to Congress’s powers in his 
Introduction to the Constitutional Law of the United States (New York, 1877): 

“The acts done by virtue of these powers are completely political. The subjects them- 
selves, over which the powers extend, do not fall within the province of congressional 
legislation; and that body cannot by any laws enlarge or diminish the President’s capac- 
ity; it can do nothing more than pass such laws, if it thinks proper, as shall aid the Chief 
Magistrate in the execution of these powers, nor may the Courts interfere and assume to 
regulate the President’s conduct.” Ibid,, pp. 420-421. This work was first published in 
1868, the year of Johnson’s impeachment. 

One other writing of this period should be mentioned briefly: The "Executive Power 
in the United States, A Study of Constitutional Law, by Adolphe dc Chambrun (Made- 
leine Vinton Dahlgren, tr.) (Lancaster, Pa., 1874). The writer, a grandson of Lafayette, 
was for many years Counselor of the French legation at Washington, and enjoyed the 
friendship of Caleb Cushing, Charles Sumner, and Carl Schurz, to all of whom he 
acknowledges indebtedness. The volume shows considerable discernment, and is notable 
for its discriminating choice of materials. It would, in fact, be unjust to term it out of date 
even today. Chambrun agrees, in effect, with Lockwood’s evaluation of the Presidency. 
“If, then,” he writes, “the exercise of popular sovereignty such as has been witnessed for 
more than eighty years, should cease, and the organization of the states lose its present 
strength, the powers of the central government, and especially the executive branch, 
would in a corresponding degree be enlarged. It is also quite true that a change of foreign 
policy and an undue territorial extension would, for different reasons, bring about an 
analogous transformation.” Op, cit,, p. 286. 

^Wilson, Congressional Government, pp. 6, ii, 23, 301. 

^ Ibid,, pp. 41—43 passim. 

Ibid., pp. 44—45. It cannot be said that Wilson showed much discernment in this 
passage. For one thing, he entirely overlooks the way in which their labors in committee 
keep most Congressmen out of mischief much of the time. 

^The American Commonwealth (New York, 1895), I, 61. 

Ibid., 223—224. Lord Bryce’s words reflect a conventional view, but the fact is that 
individual incumbents of an ofEce can be just as tenacious of its supposed powers and of 
its traditions as an assembly is of its supposed powers and traditions. 

Ibid,, II, 712-713. 

Pise and Growth, pp. 279-293 passim, 

“In the strictest meaning of the term the [United States] federal government is a lim- 
ited or constitutional monarchy, and the events of recent years have left it the only real 
monarchy of first-class importance in the world.” Herbert A. Smith, Federalism in North 
America (Boston, 1923). See also Seward’s statement on the title page of this volume. 
It comes from Louis John Jennings, Eighty Years of Repttblican Government in the 
United States (1868), p. 36. 

73 Congressional Government, pp. xi— xii. 

74 Constitutional Government, pp. 67—73 passim. 

75 Washington, Jefferson, Jackson, Polk, Lincoln, Hayes, Cleveland, Wilson, the two 
Roosevelts are my nominees. 
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“Americans have seen and heard their late President described variously as the 
thirty-iirst and the thirty-second President of the United States, and Mr. Truman as the 
thirty-second and the thirty-third President. The difference in reckoning springs from the 
case of Grover Cleveland. He served two terms, but not consecutively. He served in 1885- 
1889, was succeeded by Benjamin Harrison in the latter year and in turn succeeded 
Harrison for the term 1893-1897. In a list of Presidents running down the page Grover 
Cleveland appears twice, whereas all other multiple-term Presidents appear only once; 
even Franklin D. Roosevelt, who was elected four times. 

“Actually there have been only thirty-two persons who became President of the United 
States, of whom President Roosevelt was the thirty-first person and President Truman is 
the thirty-second person. This is the count adopted in the World Almanac. Its list makes 
Grover Cleveland twenty-second President, Benjamin Harrison twenty-third, and puts an 
asterisk instead of a number before Grover Cleveland on his second appearance. Mr. 
Roosevelt is the thirty-first President on the World Almanac list. 

“It is not, however, the usual practice and what may be called the authoritative form. 
President Roosevelt called himself the thirty-second President in his personal sketch in 
Who’s Who, where Mr. Hoover calls himself the thirty-first President, and so back to 
Theodore Roosevelt, who called himself the twenty-sixth President, though he is Number 
25 on the World Almanac list. Similarly the Dictionary of American Biography follows 
the higher enumeration, making Grover Cleveland, constructively, two persons. 

“To most of us this may seem not wholly logical. What people have in mind when 
they want to know how many Presidents we have had is the number of persons who have 
held that high office. If we start counting by terms or fractions of a term, we will have 
had not far from fifty Presidents, of whom Franklin D. Roosevelt will account for no less 
than four.” “Topics of the Times,” The New York. Times, April 17, 1945. 

5 ^^ “If both Houses represent the states and the people, so docs the President. The 
President represents in the executive department the whole people of the United States, 
as each member of the legislative department represents portions of them.” Polk’s Fourth 
Annual Message, December 5, 1848. Richardson, IV, 665. 

“He [Jackson] claims to be not only the representative, but the immediate representa- 
tive of the American people. What efifrontery! .... Why he never received a vote from 
the American people. He was elected by the electors — the colleges.” John C. Calhoun, as 
quoted in Professor C. Perry Patterson’s Presidential Government in the United States — 
The Unwritten Constitution (University of North Carolina Press, 1947), p. 52. I regret 
that this interestingly written and informative work came out too late to be of much 
use to me in the preparation of this volume. 

NOTES TO CHAPTER II* 

^ Floyd R. Mechem, A Treatise on the Law of Public Offices and Officers (Chicago, 
1890), §§89-94. See also 14 Opins. A. G., 406 (1874). 

® David Hutchison, The Foundations of the Constitution (New York, 1928), p. 176. 
Cf, Calvin’s Case, 4 Co. Rep. i (1608). For a curious argument asserting that citizens 
of the United States born before independence remained subjects of the British monarch 
when in his dominions, despite the Treaty of 1783, sec George Chalmers, Opinions of 
Eminent Lawyers (London, 1814), II, 422 ff. On the source of the “natural-bom citizen” 


* Chapter II (Election, Tenure, Impeachment, etc.) he^ns on page 39. 
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clause, see Thach, The Creation of the Presidency, p. 137; cf, Farrand, III, 161. John 
Tyler was the first President born after independence, and James K. Polk the first 
‘‘natural-born citizen of the United States” to be elected President. 

3 Act of March 26, 1790, i Stat. 415. 

4 Act of February 10, 1855, 10 Stat. 604; R. S. §1993; Act of March 2, 1907, 34 Stat. 
1229; Act of October 14, 1940, 54 Stat. 1136; U. S. Code, tit. 8, §601. 

5 Art. I, § 8, cl. 4. 

^ See especially Mackenzie v. Hare, 239 U. S. at 31 1—3 12. 

In United States v. Wong Kim Ar\, 169 U. S. 649 (1898), Justice Gray, speaking for 
the Court, indicates quite clearly the opinion that the above legislation was passed under 
the “naturalization” clause, and that children born abroad of American parents arc there- 
fore naturalized citizens; that, in short, to be a natural-born citizen of the United States 
one has to be born “within the United States and subject to its jurisdiction.” Ibid., 674, 
702—703. The point, however, was not involved in the case; nor does Justice Gray explain 
why Congress in the Act of 1855 declares children born abroad of American parents 
**to be citizens of the United States.” 

7 Mr. Hoover’s eligibility was defended at length by Mr. Wickersham in an elaborate 
opinion late in 1927. One point much stressed was that, with all his absences abroad on 
business, Mr. Hoover had taken great pains to retain his legal domicile in the United 
States. The New YQr\ Times, December 20, 1927; see also editorial in the same issue, 
entitled “Residency and Presidency”; also C. K. Burdick, ibid., February 2, 1920; and 
Farrand, II, 498, 536, 598. 

When President Coolidge accepted membership of the Sioux tribe in August 1 927, a 
correspondent of The New York. Times expressed concern lest he might by so doing have 
lost his citizenship of the United States, and so his right to remain President. The New 
York Times, August 27, 1927. 

It should be noted that political considerations or accident have confined the Presi- 
dency to residents of twelve states, of which five — ^Virginia (7), New York (6), Ohio 
(6), Tennessee (3), and Massachusetts (3) — have supplied 25 of the 32. Of New York’s 
6 Presidents, 4 had been Vice-Presidents. 

s U. S. Code, tit. 18, §§ 2, 4, 51, 192, 199, 203, 207, 235, 237, 238. Mr. Earl Browder’s 
conviction in 1940 was under such a section. The New York Times, June 25, 1940. 

® Originally this was assumed to mean 12.01 a.m., March 4 — 2. belief which underlies 
the yarn about President Adams’s “midnight appointments.” How it came finally to be 
practically settled that the presidential term ended at noon March 4 is told by Mr. 
Charles Warren in an interesting and learned article published in 1941. “For thirty 
years,” says Mr. Warren, “it was tacitly assumed that, as a matter of constitutional law, 
the Presidential term ended at midnight on March 3 and that the Congress came to 
an end at the same hour and on the same date,” but “at a very early date. Congress 
attempted to deceive itself as to the arrival of midnight by tampering with the clock; but 
it still recognized midnight as the crucial hour.” And in 1821, when the fourth of March 
chanced to fall on Sunday (as it did later in 1849, in 1877, and in 1917), and the 
question was put to the Supreme Court as to when the incoming President should take 
the oath of ofl&ce, the Court, through Chief Justice Marshall, rendered what amounted 
to an advisory opinion, which among other things stated: “The time of the actual 
President will expire and that of the President-elect commence, at twelve in the night 
of the third of March.” Thirty years later, to- -wit, in 1851, it was authoritatively ruled 
by both houses that the Congress then in session did not expire until the noon of March 
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4, This was on the theory that the legislative day o£ the third of March did not expire un- 
til that hour; and all laws enacted after midnight March 3—4 were still enrolled as of 
“March 3.” Not until 1909 did the Statutes at Large list certain acts of Congress enacted 
at the end of the term of Congress as having been enacted on March 4, Meantime, by 
1881 it had become apparent that the construction of thirty years previous had “hardened 
into a legal construction of constitutional rights” — those of the President as well as of 
Congress, since no President ever “asserted his right to be sworn into office a minute 
after midnight and thereafter act as President.” With the going into effect of the 
Twentieth Amendment, the question, of course, lost its practical importance. Charles 
Warren, “Political Practice and the Constitution,” 89 University of "Pennsylvania Law 
Review (June 1941)5 1003-1025. Chief Justice Marshall’s “advisory opinion” was in the 
form of a letter to Secretary of State John Quincy Adams. The document “has only 
recendy come to light in the files of the State Department,” says Mr. Warren. 

Washington’s announcement occurred at the outset of his Farewell Address. Rich- 
ardson, I, 213. Jefferson’s annoimcement was made December 10, 1807, in response to 
an address from the Vermont Legislature thirteen months earlier. It reads: 

“I received in due season the address of the Legislature of Vermont, bearing date the 
5th of November, 1806, in which, with their approbation of the general course of my 
Administration, they were so good as to express their desire that I would consent to be 
proposed again to the public voice on the expiration of my present term of office. Enter- 
taining as I do for the Legislature of Vermont those sentiments of high respect which 
would have prompted an immediate answer, I was certain, nevertheless, they would 
approve a delay which had for its object to avoid a premature agitation of the public 
mind on a subject so interesting as the election of a Chief Magistrate. 

“That I should lay down my charge at a proper period is as much a duty as to have 
borne it faithfully. If some termination to the services of the Chief Magistrate be not 
fixed by the Constitution, or supplied by practice, his office, nominally four years, will in 
fact become for life, and history shows how easily that degenerates into an inheritance. 
Believing that a representative Government responsible at short periods of election is that 
which produces the greatest sum of happiness to mankind, I feel it a duty to do no 
act which shall essentially impair that principle, and I should unwillingly be the person 
who, disregarding the sound precedent set by an illustrious predecessor [Washington], 
should furnish the first example of prolongation beyond the second term of office. 

Truth also requires me to add that I am sensible of that decline which advancing 
years bring on, and feeling their physical I ought not to doubt their mental effiect. Happy 
if I am the first to perceive and to obey this admonition of nature, and to solicit a retreat 
from cares too great for the wearied faculties of age. 

For the approbation which the Legislature of Vermont has been pleased to express of 
the principles and measures pursued in the management of their affairs, I am sincerely 
thankful, and should I be so fortunate as to carry into retirement the equal approbation 
and good-will of my fellow-citizens, generally, it will be the comfort of my future days 
and will close a service of forty years with the only reward it ever wished.” Writings 
(Mem. ed.), XVI, 293. 

Similar addresses from seven other states at about the same time elicited like responses. 
Nearly two years earlier Jefferson had written his friend John Taylor of Caroline, under 
date of January 6, 1805, that he proposed to follow Washington’s “example of voluntary 
retirement,” hoping that “a few more precedents will oppose the obstacle of habit to any- 
one after a while who shall endeavor to extend his term” or even “beget a disposition to 
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establish it by an amendment of the Constitution.” Only “one circumstance,” he con- 
tinued, “could engage my acquiescence in another election; to wit, such a division about 
a successor, as might bring in a monarchist. But this circumstance is impossible.” Ibid.^ 
XI, 56-57. Indeed, even while the adoption of the Constitution was pending, he had 
expressed concern over the “perpetual reeligibility” of the President. Said he, in a letter to 
Washington, from Paris, which was dated May 2, 1788: “This, I fear, will make an 
office for life. I was much an enemy of monarchy before I came to Europe. I am 
ten thousand times more so since I have seen what they are. ... I shall hope that before 
there is danger of this change taking place in the office of President the good sense and 
free spirit of our countrymen will make the change necessary to prevent it. Under this 
hope I look forward to the general adoption of the new Constitution wtith anxiety as 
necessary for us under our present circumstances.” See ibid., VI, 385, 447, 454. 

Washington, however, deprecated these apprehensions. Writing Lafayette, April 28, 
1788, from Mount Vernon, he said: 

“There are other points in which opinions would be more likely to vary, as for in- 
stance, on the eligibility of the same person for President, after he should have served a 
certain course of years. Guarded so effectively as the proposed Constitution is, in respect 
to the prevention of bribery and undue influence in the choice of President, I confess I 
di^er widely myself from Mr. Jeffierson and you, as to the necessity or expediency of 
rotation in that department. The matter was freely discussed in the convention and to 
my full conviction. 

“Though I cannot have time or room to sum up the argument in this letter, there 
cannot, in my judgment, be the least danger that the President will by any practicable 
intrigue ever be able to continue himself one moment in office, much less perpetuate him- 
self in it, but in the last stage of corrupt morals and political depravity, and even then 
there is as much danger that any species of domination would prevail. Though when a 
people have become incapable of governing themselves, and fit for a master, it is of little 
consequence from what quarter it comes. Under an extended view of this part of the 
subject I can see no propriety in precluding ourselves from the services of any man who 
in some great emergency shall be deemed universally most capable of serving the public.” 
Writings (W, C. Ford, ed.), XI, 254, 257. 

And Hamilton in The Federalist came out strongly for indefinite reeligibility; 

“Nothing appears more plausible at first sight, nor more ill-founded upon close inspec- 
tion than a scheme which in relation to the present point has had some respectable advo- 
cates, — mean that of continuing the chief magistrate in office for a certain time and 
then excluding him from it, either for a limited period or forever after. This exclusion, 
whether temporary or perpetual, would have nearly the same effiects, and these effects 
would be for the most part rather pernicious than salutary. 

“One ill effect of the exclusion would be a diminution of the inducements to good 
behavior- There are few men who would not feel much less zeal in the discharge of a 
duty, when they were conscious that the advantages of the station with which it was con- 
nected must be relinquished at a determinate period, than when they were permitted to 
entertain a hope of obtaining, by meriting, a continuance of them. . . . 

“Another ill effect of the exclusion would be the temptation to sordid views, to pecu- 
lation, and, in some instances, to usurpation. An avaricious man, who might happen to 
fill the office, looking forward to a time when he must at all events yield up the emolu- 
ments he enjoyed, would feel a propensity, not easy to be resisted by such a man, to make 
the best use of the opportunity he enjoyed while it lasted. . . . 
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“An ambitious man, too, ... in such a situation, would be much more violently 
tempted to embrace a favorable conjuncture for attempting the prolongation of his power, 
at every personal hazard, than if he had the probability of answering the same end by 
doing his duty. 

“Would it promote the peace of the community, or the stability of the government to 
have half a dozen men who had had credit enough to be raised to the seat of the supreme 
magistracy, wandering among the people like discontented ghosts, and sighing for a place 
which they were destined never more to possess? 

“A third ill effect of the exclusion would be, the depriving the community of the 
advantage of the experience gained by the chief magistrate in the exercise of his office 

“A fourth ill effect of the exclusion would be the banishing men from stations in 
v/hich, in certain emergencies of the state, their presence might be of the greatest moment 
to the public interest and safety. . . . 

“A fifth ill effect of the exclusion would be, that it would operate as a constitutional 
interdiction of stability in the administration. By necessitating a change of men, in the 
first office of the nation, it would necessitate a mutability of measures. It is not generally 
to be expected, that men will vary and measures remain uniform. The contrary is the 
usual course of things. . . . 

“There is an excess of refinement in the idea of disabling the people to continue in 
office men who had entitled themselves, in their opinion, to approbation and confidence; 
the advantages of which are at best speculative and equivocal, and are overbalanced by 
disadvantages far more certain and decisive.” Earle, pp. 470-472. 

For a compilation of “Statements of Various Presidents of the United States with 
reference to the Presidential Term,” see Bulletin No. 3, April 22, 1940 (Library of Con- 
gress, Legislative Reference Service). Jackson was the most persistent champion of an 
amendment to the Constitution limiting Presidents to one term. Cleveland also favored 
a similar reform, both in his letter accepting the nomination for President and in his 
first Inaugural Address. Buchanan, on the other hand, speaking in the House of Rep- 
resentatives February 6, 1829, said: “This principle [that no President shall be more 
than once reelected] has now become as sacred as if it were written in the Constitu- 
tion. I would be inclined to leave to the people of the United States, without incorporating 
it in the Constitution, to decide whether a President should serve longer than one term. 
The day may come when danger shall lower over us, and when we may have a President 
at the helm of State who possesses the confidence of the country, and is better able to 
weather the storm than any other pilot; shall we, then, under such circumstances, deprive 
the people of the United States of the power of obtaining his services for a second 
term?” (My italics.) 

The evidence relating to President Wilson’s desire for a third term comprises some 
notes which were made at the time by the Hon. Carter Glass, a friend and supporter of 
Wilson, and which are reprinted in Mr. Rixey Smith’s recent Carter Glass, a Biography 
(New York, 1939) (I quote the passage with the consent of the publisher, Longmans, 
Green and Company, Inc.) : 

“June 10, 1920. Grayson [Wilson’s physician] told me President seriously contem- 
plates permitting himself to be named for third term and said it would kill him. Later in 
the day Burleson [Postmaster General] told me he believed President wanted third term, 
saying he had told President latter or McAdoo would be nominated, to whiqh President 
made no answer. 

“June 16, 1920. Grayson at Executive Office expressed to me greatest anxiety about 
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President’s third term thoughts, saying he literally impossible to measure up to exactions 
of campaign. Would probably kill him. Said President’s sole idea was to lead fight for 
covenant; he was totally indifferent to all other considerations. Would resign after cove- 
nant was adopted. I told Grayson I did not think convention could be induced to nomi- 
nate man in President’s disabled condition^ and if President was in robust health, ’twas 
barely possible Democrauc party and American people might submerge third-term 
antipathies in their desire for permanent guaranty against war; but not in present circum- 
stances. Grayson begged me to do all possible to guard against such an untoward develop- 
ment in San Francisco. Tumulty also today expressed concern about this third-term 
manifestation.” Op. dt., pp. 205-206. 

^3 The Democratic Platform of 1912 had contained a single term pledge for the party’s 
nominee, v/hich Wilson repudiated in his letter to A. Mitchell Palmer, February 5, 1913: 

”As things stand now, the people might more likely be cheated than served by further 
limitations on the President’s eligibility. His fighting power in their behalf would be 
immensely weakened. No one will fear a President except those whom he can make fear 
the elections. ... If we want our Presidents to fight our battles for us we should give 
them the means, the legitimate means, the means their opponents will always have. Strip 
them of everything else but the right to appeal to the people, but leave them that. Suffer 
them to be leaders.” 

Cleveland, in his first Inaugural Address, announced that eligibility to reelection con- 
stituted a grave danger to democracy; in fact, he served two terms and, prior to 1940, 
was the one President in our history who three times received a popular plurality. 

Irwin Hood Hoover, Forty-Two Years in the White House (New York, 1934), 
pp. 1 66-1 80, a circumstantial account which leaves little doubt in the reader’s mind that 
Coolidge expected to be “drafted” and was chagrined to the point of positive illness when 
he was not. H. L. Stoddard’s attempted refutation in It Costs To Be President (New York, 
1938)9 pp* 91 and 124, and Chs, 13 and 14, is quite unconvincing. Coolidge issued his 
statement at Rapid City, South Dakota, August 2, 1927. Neither former Secretary of the 
Treasury Shaw nor ex-President Taft thought that the third-term tradition barred 
Coolidge from running in 1928. The New Yor\ Times, February 9, 1927; H. F. Pringle, 
Taft (New York, 1939), II, 1062-1063. 

^5 Three volumes have been published on the subject, one before, one during, and one 
since “the great betrayal”: Willis Thornton, The Third Term Issue (New York, 1939); 
Fred Rodell, Democracy and the Third Term (New York, 1940); Charles W. Stein, 
The Third-Term Tradition (Columbia University Press, 1946). The late President 
Roosevelt’s first discussion of the subject occurred in his address at the Democratic Victory 
Dinner, March 4, 1937: 

“A few days ago a distinguished Member of the Congress came to see me to talk about 
national problems in general and about the problem of the judiciary in particular. 

“I said to him: 

“John, I want to tell you something that is very personal to me — something that you 
have a right to hear from my own lips. I have a great ambition in life.’ 

“My friend pricked up his ears. 

“I went on: *I am by no means satisfied with having twice been elected President of 
the United States by very large majorities. I have an even greater ambition.* 

“By this time my friend was sitting on the edge of his chair. 

“I continued: rny ambition relates to January 20, 1941.* I could feel just what 

horrid thoughts my friend was thinking. So, in order to relieve his anxiety, I went on to 
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say: *My great ambition on January 20, 1941, is to turn over this desk and chair in the 
White House to my successor, whoever he may be, with the assurance that I am at the 
same time turning over to him as President a nation intact, a nation at peace, a nation 
prosperous, a nation clear in its knowledge of what powers it has to serve its own citizens, 
a nation tliat is in a position to use those powers to the full m order to move forward 
steadily to meet the modern needs of humanity — a nation which has thus proved that 
the democratic form and methods of national government can and will succeed. 

In these coming years I want to provide such assurance. I want to get the Nation 
as far along the road of progress as I can. I do not want to leave it to my successor in the 
condition in which Buchanan left it to Lincoln.’ ” Congressional Record, Appendix, 
75th Congress, ist sess., p. 422. 

H. J. Res. 27, 80th Congress, ist sess. One objection to the proposal appears on 
the face of it, its apparent uncertainty whether to speak of “the ofiEce of the President” 
or simply “the office of President.” 

^7 of 85 proposals, prior to 1929, 63 favored a single term of six years, and one of 
these was adopted by the Senate February i, 1913, by a vote of 47 to 23, a bare constitu- 
tional majority. In the House it never got out of committee. M. A. Musmanno, Proposed 
Amendments to the Constitution (70th Congress, 2nd sess.; H. D. No. 551; Government 
Printing Office, 1929), pp. 51-60. Between 1789 and 1889 over twenty-five proposals 
to restrict presidential reeligibility were brought forward in Congress witiiout result. 
Ibid,, pp. 51—52. 

There was, in fact, as early as September 1941, a good deal of talk in administra- 
tion circles to the effect that national elections ought to be “suspended during the crisis,” 
which as yet did not embrace war. See Mr. Krock’s column in The New YorJ^ Times of 
September 18, 1941. 

See Henry Steele Commager, “Only Two Terms for a President?,” The New Yor\ 
Times Magazine, April 27, 1947. 

See Ch. VII, note 89 infra. An Associated Press despatch from Washington suggests 
one definite and rather important argument against extended presidential terms: 
“Chairman Alexander Wiley of the Senate Judiciary Committee said today that he had 
told Attorney General Tom Clark that T will do everything I can to reject any more New 
Deal appointments to the Federal judiciary.’ The judiciary committee passes on nomina- 
tions to the Federal courts. Mr. Wiley said in a statement that ‘New Dealers already pack 
the courts in innumerable instances,’ and made public statistics which Mr. Clark prepared 
at his request. Those showed only seventeen Republicans among the 231 Federal judges 
appointed since 1932.” The New Yor\ Times, January 10, 1947. It is with this kind 
of situation in mind that the following proposed constitutional amendment was offered 
in the Senate by Messrs. Eastiand and Bridges, June 18, 1946: “Constitutional Amend- 
ment — The number of Associate Justices of the Supreme Court of the United States 
shall not be fewer than 6, and not more than 10, as Congress shall by law provide. All 
justices shall hold office during good behavior. No more than three justices shall be 
appointed by one President. Vacancies in excess of three which occur during the tenure 
of any President shall be filled by the House of Representatives, on the basis of one vote 
for the delegation from each State, from among judges of inferior Federal courts or of 
State courts of last resort who do not reside in a judicial district in which any other 
person holding office as a Justice of the Supreme Court resided at the date of taking such 
office. A person thus chosen by the House of Representatives shall hold office as Justice 
of the Supreme Court only until another President takes office, at which time he shall 
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be restored to his former judicial office. If more than three persons holding office as 
Justices of the Supreme Court on the date of the ranfication of this amendment shall 
have been appointed by the same President, all persons holding such office who were 
appointed by that President, except the first three appointed, shall be retired.” S. J. Res. 
167. Messrs. Eastland and Bridges; June 18, 1946 (Judiciary), 79th Congress, and sess. 
The resolution was referred to the Committee on the Judiciary but has not been further 
heard from. 

There is a good summary of the debate in Congress on the pending amendment by 
Professor Everett S. Brown, in 41 American Political Science Review, 447—452: 

“Despite frequent denials to the contrary, party politics entered definitely into the 
debates in Congress. The principal demand for setting the time-limit on the term of 
the President came from Republicans, and the strongest opposition to it was offered by 
Democrats, who professed to see in it a slur on the memory of President Franklin D. 
Roosevelt. All in all, however, the debate was maintained on a fairly high plane.” 

Art II, § I , par. 2. The term “college of electors,” according to Professor Mc- 
Laughlin, was used by Abraham Baldwin in 1800 and by John Randolph in 1809, and 
“officially” in 1845. Constitutional History of the United States (New York, 1935), 
p. 702, n. 14, citing Miscellaneous Documents of the House of Representatives, 44th 
Congress, 2nd sess., No. 13. 

146 U. S. I. 

Ibid., 29. 

James Wilson made the suggestion. Farrand, II, 97. 

*3 McPhei'son v. Blacker grew out of this legislation. 

Everett S. Brown, ed., The Missouri Compromise and Presidential Politics (Missouri, 
1926), pp. 53—62; C. O. Paullin, 21 American Historical Review, 318—319, and cf. 
note 28 infra. 

^7 George H. Haynes, The Election of Senators (New York, 1906), p. 132. 

Benjamin Harrison, This Country of Ours (New York, 1898), p. 77; quoted in 
H. W. Horwill, Usages of the American Constitution (Oxford University Press, 1925), 
p. 38. For other statements to the same general effect, see ibid., pp. 40—41. Horwill’s 
account of what happened in 1872 and 1912 when one of the candidates — ^fortunately of 
the minority party — died between the November election and the meeting of the Electors 
affords a further demonstration of the present status of the Electoral College: 

“Is there any possibility of the Electors regaining their forfeited independence? A situ- 
ation is conceivable which would put the matter to the test. 

“ ‘Should accident so shape events,* writes Dr. Von Holst, ‘that the Presidential candi- 
date of the victorious party should die immediately before the meeting of the Electoral 
College, then the United States would again have a President who was, not only in form 
but in truth, elected by the Electors. The effects that such an accident might produce 
are incalculable.’ 

“Such a case has never yet occurred. The nearest approach to it was in 1872, but with 
the important difference that the man who died was the candidate not of the victorious 
but of the defeated party. Horace Greeley, who had been defeated as Democratic candi- 
date at the popular election on November 5, died on November 29. The Electors met a 
week later, on the very day on which he was carried to his grave. Out of a total of 366 
Electoral votes there were sixty-six that would have come to him if he had lived. These 
sixty-six votes belonged to Democratic Electors in six States. The three Democratic 
Electors in Georgia evaded the difficulty by voting for the dead man. They felt themselves 
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under a sacred obligation to vote for Greeley, and vote for him they did, although at the 
time he was in his coffin. The other Democratic votes were divided among four candi- 
dates, T. A. Hendricks receiving forty-two, B. Gratz Brown (the official party candidate 
for the Vice-Presidency) eighteen, C. J. Jenkins, two, and D. Davis one. As there was not 
the remotest chance of the election of a Democrat, what the Democratic Electors did with 
their votes did not really matter in the least. 

“Another interesting incident occurred in 1912. In that year also the popular election 
was held on November 5. The Electors were to meet on January 13, 1913. The Vice- 
President, James S. Sherman, who had been nominated for re-election on the Republican 
ticket, died on October 30. It so happened that in this instance provision had been made 
for meeting such a situation. In its closing hoinrs the Republican convention in June had 
passed a resolution authorizing the national committee to fill any vacancy on the ticket 
that might be caused by the death or disability of Mr. Taft (who was the party’s candi- 
date for re-election to the Presidency) or Mr. Sherman. This was done in such a way 
that it attracted no attention at the time. It was due to the fact that the managers of the 
convention were aware that Mr. Sherman’s death was expected in the near future. 
The Republican national committee met hurriedly after Mr. Sherman’s death, and de- 
cided that, as it was a question not of the Presidency but of the Vice-Presidency, it would 
not be worth while to complete the ticket until after the popular election. So that year the 
Republicans throughout the country cast their votes for Electors without knowing who 
would be Vice-President if their party was successful. The polling on November 5 showed 
that here, again, the choice of a substitute would be a mere formality. The committee, 
however, solemnly conferred together on November 12 and decided on a distinguished 
University President as the person for whom the Republican Electors should vote. With 
equal solemnity four Republican Electors in Vermont and four in Utah met on the ap- 
pointed day in their respective State capitals, and cast for this gentleman the eight votes 
which were all that had been saved, out of a total Electoral vote of 531, from the wreck 
of orthodox Republicanism.” Horwill, op. cit., pp. 51—52. 

When, nevertheless, in 1924, it appeared not unlikely that the late Senator La Follette, 
who was running on a third-party ticket, would capture enough electoral votes to prevent 
either of the major party candidates from getting a majority in the College, the sugges- 
tion was advanced that Mr. La Follette might throw his strength in die College to the 
Democratic candidate, Mr. Davis, or to a compromise candidate to be selected by himself 
and the Democratic party management. The New Yor\ Times, October 12, 1924. 

Preceding the Democratic National Convention of 1944 opponents of a fourth term 
for Mr. Roosevelt in three or four of the Southern states started a movement to obtain 
“free” electoral states from those states; Le., “free” to cast dieir votes for somebody else 
than F.D.R., whose renomination was already assured. The movement came to nothing. 
See Mr, Krock’s column in The New Yor\ Times for May 7 and 28, June 13, 14, and 
21, 1944. 

In the prosecution of his similar feud with President Truman, Governor Tuck of 
Virginia had introduced into the Virginia General Assembly on February 26, 1948, a 
bill which provided in part as follows: “The electors of any political party who are 
elected in the general election shall be obligated and pledged to support and vote in the 
electoral college for the candidates for President and Vice-President who have been 
nominated by the National Convention of said party unless otherwise authorized or 
instructed by the duly constituted authorities of said party in Virginia. In such a case 
they shall be obligated to conform to and comply with such authorization or instruc- 
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tions.” In a substitute measure the word “obligated” was replaced by the word “ex- 
pected.” I am endebted for copies of the two bills to my friend Professor William A. 
Mitchell of the University of Virginia. 

30 An informed writer has expressed the opinion that popular election of the President 
in i860 would have postponed the Civil War and perhaps have prevented it. Arthur C. 
Cole, “Lincoln’s Election,” 36 American Historical Revietu (July 1931), 740 

3 ^ For an interesting account of the first three presidential elections, and the gradual 
emergence of party lines, see an Associated Press despatch from Washington to T he New 
Yor^ Times of July 12, 1936. Speaking of the third election the despatch says, among 
other things: 

“In spite of his [Hamilton’s] manoeuvring, when the votes were counted in the Elec- 
toral College, Adams had been elected by three votes. And Jejfferson was the runner-up, 
thus giving the Federalist President a Republican Vice President. 

“Pinckney had 59 votes and Aaron Burr had 30. The remainder were strewn among 
nine other candidates. Washington got two votes, one North Carolinian and one Vir- 
ginian refusing to take his farewell message seriously. 

“Curiously enough four of the votes were of questionable legality. And they were the 
four that decided the Presidency. Vermont had not enacted a law specifying how the elec- 
tors should be chosen. But the Legislature had named four electors and sent them down 
to vote. 

“They voted for Adams, thus giving him three more votes than Jefferson. Adams, 
presiding over the electoral colleges as President of the Senate, stated the result and then 
sat down to await a protest against the Vermont vote. Hearing none, he then declared 
himself elected President of the United States. 

“And thus ended a campaign which had been so heated in spots that one orator had 
proclaimed: 

“ ‘Damn John Jay. Damn every one who won’t damn John Jay. Damn every one who 
won’t put lights in his windows and sit up all night damning John Jay.’ ” 

For the remarkable Federalist intrigues that preceded and followed the election of 
1800, see Beveridge’s Life of John Marshall (Boston, 1916), II, 452—458 and 532-547. 

3 ^ See on this subject P. L. Haworth, The Hayes-Tilden Disputed 'Election (New York, 
1906); W. A. Dunning, Reconstruction Political and Economic (New York, 1907), 
Chs. XIX— XXI; Henry L. Stoddard, It Costs To Be President (1938); Charles Bradley, 
Miscellaneous Writings of the Late Honorable Joseph F. Bradley (Newark, 1902), 
pp. 165-223. 

33 The constitutional question had been raised several times before this, ini8i2, 1837, 
1857, 1865, 1869, and 1873, but in circumstances which permitted its evasion. Stoddard, 
op. dt., p. 262. 

34 The biU was passed January 26, 1877. In the total 186 Democrats and 52 Repub- 
licans voted for it, while 18 Democrats and 85 Republicans opposed it. Having the 
President pro tern of the Senate and being assured of the support of the army, the vast 
majority of the Republicans were opposed to compromise, or at least pretended to be. 
Stoddard, op. cii., p. 264. 

35 Bradley, Miscellaneous Writings, etc., pp. 193— 194. 

^^Ibid., p. 195. 

37 It should be noted that even after the Electoral Commission had completed its work, 
the Democrats of the House were in a position by filibustering to prevent the count of 
electoral votes by the houses from being completed. That they did not was due to the 
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assurance which the Southern leaders o£ the party received that Hayes, once seated, would 
withdraw the federal troops from the Southern states whose electoral votes had been in 
dispute. Thus, although the South lost that particular election, it became master of its 
own household for future elections. See Stoddard, op. cit., p. 263. 

The Act of February 3, 1887, has since been replaced in part by the more detailed 
provisions of the Acts of May 29, 1928, and of June 5, 1934. See U. S. Code, dt. 3, Ch. I. 

Ibid., §§ 5a and 17, 

40 Ex parte Yarbrough, no U. S. 651 (1884). 

289 U. S. 159 (1933)- 

4^ The argument advanced by Justice Pitney in his partially concurring opinion in 
'Newberry v. United States, in support of the power of Congress to control prenomination 
expenditures of candidates for Congress, is equally applicable to this question; 

“It seems to me too clear for discussion that primary elections and nominating con- 
ventions are so closely related to the final election, and their proper regulation so essen- 
tial to cfiectivc regulation of the latter, so vital to representative government, that power 
to regulate them is within the general authority of Congress. It is matter of common 
knowledge that the great mass of the American electorate is grouped into political par- 
ties, to one or the other of which voters adhere with tenacity, due to their divergent views 
on questions of public policy, their interests, their environment, and various other influ- 
ences, sentimental and historical. So strong with the great majority of voters are party 
associations, so potent the party slogan, so effective the party organization, that the likeli- 
hood of a candidate succeeding in an election without a party nomination is practically 
negligible. As a result, every voter comes to the polls on the day of the general election 
confined in his choice to those few candidates who have received party nominations, and 
constrained to consider their eligibility, in point of personal fitness, as afiected by their 
party associations and their obligation to pursue more or less definite lines of policy, with 
which the voter may or may not agree. As a practical matter, the ultimate choice of the 
mass of voters is predetermined when the nominations have been made. Hence, the au- 
thority of Congress to regulate the primary elections and nomination conventions arises, 
of necessity, not from any indefinite or implied grant of power, but from one clearly 
expressed in the Constitution itself (Art. I, §8, cl. 18) — ‘To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.’ This is the power preservative of all others, and essential 
for adding vitality to the framework of the Government. Among the primary powers to 
be carried into efiect is the power to legislate through a Congress consisting of a Senate 
and House of Representatives chosen by the people — ^in short, the power to maintain a 
law-making body representative in its character. . . . 

“The passage of the act under consideration amounts to a determination by the law- 
making body that the regulation of primary elections and nominating conventions is 
necessary if the Senate and House of Representatives arc to be, in a full and proper sense, 
representatives of the people. Not only is this true of those cases referred to in the report 
of the Senate Committee {Senate Reports, No. 78, 62nd Congress, ist sess., p. 2) where 
the parties are so unequally divided that a nomination by the majority party is equivalent 
to election; but it is true in every case to the extent that the nominating processes virtu- 
ally eliminate from consideration by the electors all eligible candidates except the few — 
two or three, perhaps — ^who succeed in receiving party nominations. Sinister influences 
exerted upon the primaries inevitably have their efiect upon the ultimate election — are 
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employed for no other reason. To safeguard the final elections while leaving the proceed- 
ings for proposing candidates unregulated, is to postpone regulation until it is compara- 
tively futile. And Congress might well conclude that, if the nominating procedure were 
to be left open to fraud, bribery, and corruption, or subject to the more insidious but (in 
the opinion of Congress) nevcrtlieless harmful influences resulting from an unlimited 
expenditure of money in paid propaganda and other purchased campaign activities, rep- 
resentative government would be endangered.’* 256 U.S. 285-286, 287-2S8. 

The prmcipal suggestions for legislation thus far have revolved about “the Presidential 
Primary,” a sort of nine-day wonder, which has today lost most of its popular appeal. 
On the institution at its heyday, see Miss Louise Overacker’s volume The Vresideniial 
Primary (New York, 1926). Woodrow Wilson, in his first annual message to Congress, 
urged “the prompt enactment of legislation which will provide for primary elections 
throughout the country at which the voters of the several parties may choose nominees 
for the Presidency without the intervention of nominating conventions.” Congressional 
Record, 63rd Congress, 2nd sess., p. 44; Overacker, p. 188 n. Ten years later Professor P. 
Orman Ray suggested legislation providing for a presidential primary which should fol- 
low the national conventions, and at which the voters would choose the party candidates 
for President and Vice-President from five or six names submitted by the Convention for 
President. The person getting the highest popular vote of the party would be the party 
candidate for President and the second highest would be the party candidate for Vice- 
President. 106 Annals of the Academy of Political and Social Science (March 1923), 
61—71. Neither proposal ever led to anything. 

43 United States v. Classic, 315 U. S. 299 (1941); Smith v. Allwright, 321 U. S. 649 

(1944)- 

44 U. S. Code, tit. 50, §§301-302, 331, 333, 341. 

45 No. 68; Earle, p. 441. 

4 ^ Several proposals have been introduced in the 80th Congress, ist sess., for direct 
election of the President: S. J. Res. 91; H. J. Res. 9, 21, 68, 69, 87, 106, 107, 108, 124. 
The substance of S. J. Res. 91 is as follows: “Provides for the election of the President 
and Vice President by direct vote of the qualified voters at a general election on the 
first Tuesday after the first Monday in November (unless determined otherwise by 
Congress). The President shall take necessary steps to prevent abridgment of citizen’s 
right to vote on account of race, creed, or color. Within 30 days after such election, 
each State shall certify and transmit the results thereof to the President of the Senate 
who on January 6 shall, in the presence of the Senate and the House of Representatives, 
open the certificates and count the votes. The person having the greatest number of 
votes for President and Vice President shall be declared President and Vice President, 
respectively. In case of a tie, the House of Representatives shall immediately choose the 
President from those having the three highest votes for President, voting by State with 
each State having one vote, and the Senate shall choose the Vice President, with a 
majority in each case necessary for election.” The substance of H. J. Res. 21 is as 
follows: “Abolishes the electoral college and provides that the President and the Vice 
President shall be elected at a general election. Each State shall have a number of 
electoral votes equal to the number of Senators and Representatives to which it is 
entitled in Congress. Each candidate shall be credited with such proportion of the 
electoral vote of each State as he received of the total popular vote therein, fractional 
numbers less than one- thousandth to be disregarded unless a more detailed calculation 
would change the result of the election. In case of a tie in the electoral vote, the person 
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for whom the greatest number of popular votes was cast shall be President, The Vice 
President shall be elected in the same manner as the President.” Digest of ‘Public General 
Bills with Index, 8oth Congress, ist sess. (Library of Congress, 1947)- 

47 On the discussion growing out of Garfield’s fatal illness see especially the sympo- 
sium of views in 133 North American Review (November 1881), 417—446, the partici- 
pants in which were Senator Lyman Trumbull, General Benjamin F. Buder, Judge T. M. 
Cooley, and Professor Theodore Dwight of Yale; also Urban A. Lavery’s article on “Presi- 
dential ‘Inability,’ ” in 8 American Bar Association Journal, 13—17. For President Arthur’s 
repeated and ineffectual efforts to get Congress to legislate on the whole subject of presi- 
dential succession, see Richardson, VIII, 65, 147, 187. Not until 1886 did Congress re- 
spond, and then it did not touch the question of “inability.” 

Mr. Wilson’s illness produced several legislative proposals in Congress, none of which 
was debated in either house, although evoking some discussion in committee. Their pur- 
port is suf&cientl}^ indicated in the following excerpt from a despatch to the New Yor\ 
Evening Post of March i, 1920: 

“Out of this discussion has come a quartet of bills on which hearings are now being 
held, designed to settle a question for which a satisfactory answer has long been awaited, 
namely. What constitutes the inability of a President within the meaning of the Constitu- 
tion, and who shall decide when this disability arises ? 

“Representatives Fess of Ohio, Rogers of Massachusetts, Madden of Illinois and 
McArthur of Oregon, all Republicans, have introduced bills or joint resolutions which 
they believe will furnish the answer, and which are now receiving consideration at the 
hands of the House Judiciary Committee. 

“All of the measures except that of Mr. Fess are based on the assumption that the 
power to prescribe a method of determining a President’s disability is already vested in 
Congress by the Constitution. Representative Fess, on the other hand, believes that an 
amendment to the Constitution is necessary. 

“The Rogers bill provides that on the request of either House the Supreme Court shall 
determine whether the President is unable to discharge his duties, and that the court may 
on its own initiative or on the request of either House determine whether the inability 
has been removed. If so, the President shall resume his official duties. In discussing this 
measure Chairman Volstead of the Judiciary Committee raised the point that it confers 
original jurisdiction upon the Supreme Court, whereas under the Constitution it has only 
appellate jurisdiction, except in certain cases specifically enumerated. He gave it as his 
view that if the fact of disability is to be judicially determined, this must be done by some 
other body than the Supreme Court. 

“The bills of Representatives Madden and McArthur place the determination of the 
question in the hands of the Cabinet. In their view this body, being in political harmony 
with the President, will not be suspected of ulterior motives if it decides that a President 
is incapacitated. Moreover, their close contact with the Chief Executive will enable the 
Cabinet officers readily to ascertain the facts and render a quick decision. The McArthur 
bill defines inability as illness for a period of thirty days or absence from the continental 
United States for a similar period. 

“Representative Fess, assuming that a constitutional amendment is necessary, has in- 
troduced a joint resolution proposing an amendment that empowers the Supreme Court 
to determine the question of disability when requested by a concurrent resolution of 
Congress. If Congress should not be in session, the Vice President is authorized to call a 
special session for this purpose upon the recommendation of the Cabinet. 
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‘In opposition to all these measures another view has developed, namely, that these 
questions are already settled by the Constitution itself, and that no further legislation or 
amendment is necessary. It is held that the very act of a Vice President in calling Congress 
into session would establish the fact that a Presidential disability exists. Further ma- 
chinery for passing on this question would therefore be superfluous. The fact of disability 
being thus established, the Constitution already provides that the duties of the Presiden- 
tial office shall devolve upon the Vice President, and nothing further is required. 

“This opinion has been enunciated by Henry E. Davis, a Washington lawyer, who has 
given considerable study to the subject and has prepared a monograph which the Senate 
sometime ago had printed as a public document. A number of Congressmen accepted 
this view. Mr. Davis contends that the wording of the Constitution concerning the disa- 
bility of the President was not the result of carelessness on the part of the framers, but 
that it was drafted with the same care as the other provisions and was regarded as ‘self- 
explanatory, self-operative and self-sufficient.* He maintains that the Vice President alone 
is the person to decide when this disability has arisen. *No Vice President would assume 
to insist to a President against his judgment that he was under a disability,’ says Mr. 
Davis, ‘and so long as a President would resist such an intimation there would be no 
inability.* 

“It has been brought out at the committee hearings that the problem involves much 
more than merely a definition of a President’s inability. Some of the questions raised 
were; Who shall say when the inability ceases — the President himself, the Vice President 
or some other officer or officers.? During the period of inability is the Vice President 
merely acting President for the time being or does he succeed to the full status of 
President?” See also The Nett/ Yor\ Times, February 19, 20, and 27, 1920; and 59 
Congressional Record, 3106, 3158, 3217 (February 18, 19, 20, 1920). 

The question of “inabilitj?” is not discussed by either Story or Hare, and is dealt with 
by Willoughby in his famous work only briefly. He considers the primary responsibility 
to rest with the Vice-President, but adds; 

“It is to be assumed, however, that he would not take this serious step without pre- 
vious consultation with, and approval by, the members of the President’s cabinet and 
members of Congress. Having taken this step, its constitutionality could be tested in the 
courts by bringing before them the validity of his official acts, or of the acts of lower 
executive officials committed in reliance upon his orders. Thus, in last resort, the Supreme 
Court of the United States might be called upon to determine whether, in fact, there had 
existed an inability of the President which would constitutionally justify the exercise of 
presidential powers by the Vice-President. Similarly, should it happen that the disability 
of the President should prove to be temporary, and he should again claim the right to 
exercise the powers of his office, and the acting President should refuse, upon any ground 
to yield to this claim, the question as to who is to be recognized as legally entitled to exer- 
cise the powers of the President could be determined by the courts in cases involving the 
validity of the acts of either or both of the two claimants to the office.” Willoughby on 
the Constitution (2nd ed.) (New York, 1929), III, 1470-1471. See also Tuc\er on the 
Constitution (Chicago, 1899), II, 713; and J. W. Burgess, Political Science and Compara- 
tive Constitutional Law (Boston, 1890—1891), II, 241. 

“Mr. Wilson’s serious illness befell September 26, 1919, while he was on tour in the 
West in behalf of the Treaty of Versailles, which was then pending in the Senate. Three 
days later he remrned to Washington. On October 4th he had a stroke of paralysis and 
was unconscious for nearly a week and semiconscious for over a month. His partial re- 
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covery was very slow and for three months he saw no one but Mrs. Wilson, his doctors 
and his nurses. During that period all state papers were given to Mrs. Wilson first. If she 
was in doubt as to the possible effect they would have on the President she submitted 
them to Dr. Grayson. If he thought that Mr. Wilson was strong enough to pass judgment 
on them without excitement, they were shown to him. If not, they were passed upon by 
Secretary of the Treasury Houston and one or two others in whom Mrs. Wilson had con- 
fidence.” Letter by “Pollio,” editorial page of The New York Times, March 29, 1921. 

This brief narrative is much amplified by George Sylvester Viereck’s articles in JJberty 
for February 20 and 27, 1932, entided “When a Woman was President of the United 
States.” Though written m a somewhat sensational strain, the articles are borne out as 
to their most important assertions of fact by Messrs. Tumulty, Houston, and others, as 
well as by press despatches of the period. See especially Mr. Tumulty’s communication 
to The New York Times of December 3, 1921, and his Woodrow Wilson as I Know 
Him (New York, 1921), pp. 435—456; also David J. Houston, Kight Years with Wilson's 
Cabinet (New York, 1926), II, 36— 70. Mrs. Wilson’s My Memoir (New York, 1939) 
adds certain personal details which are of no interest in the present connection. See ibid., 
PP- 283-302. 

As late as December 3, 1919, New York Times recorded that Senator Hitchcock, 
who was conducting the fight for the Treaty in the Senate, was unable to see the Presi- 
dent. Two days later, however, it was stated that the President had seen Hitchcock three 
times; also that he had received Attorney General Palmer, William G. McAdoo, Dr. Ax- 
son, the King of Belgium, and the Prince of Wales. The day previous (December 4), the 
Senate Foreign Relations Committee created a subcommittee consisting of Senators Hitch- 
cock and Fall to interview Mr. Wilson ostensibly in regard to our Mexican relations, 
really to find out if possible the extent of the President’s incapacity. The request was 
granted after Admiral Grayson, the President’s physician, had consulted Mrs. Wilson, 
who was present throughout tlie ensuing forty-minute interview. The Senators came 
away, The Times of December 5 records, “convinced that his [Mr. Wilson’s] mind is 
vigorous and active.” 

Nevertheless, it was not until April 13, 1920, that the President was able to convene 
his Cabinet, which had meantime been meeting at intervals at the call of Secretary of 
State Lansing. Word of this proceeding having reached the President, the latter, on Feb- 
ruary 7, wrote Lansing to learn if such was the case, for, if it was, he professed to believe, 
a most serious breach of “the Constitutional system” had occurred. Mr. Lansing’s reply, 
dated February 9, 1920, follows: 

The Secretary of State, 
Washington, Feb. 9, 1920. 

My Dear Mr. President: 

It is true that frequently during your illness I requested the heads of the executive 
departments of the Government to meet for informal conference. 

Shortly after you were taken ill in October, certain members of the Cabinet, of which 
I was one, felt that, in view of the fact that we were denied communication with you, it 
was wise for us to confer informally together on interdepartmental matters and on mat- 
ters as to which action could not be postponed until your medical advisers permitted you 
to pass upon them. Accordingly, I, as the ranking member, requested the members of the 
Cabinet to assemble for such informal conference, and in view of the mutual benefit 
derived the practice was continued. 

I can assure you that it never for a moment entered my mind that I was acting uncon- 
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sututionally or contrary to your wishes, and there certainly was no intention on my part 
to assume powers and exercise functions which under the Constitution are exclusively 
confided to the President. 

During these troublous times, when many difficult and vexatious questions have arisen 
and when in the circumstances I have been deprived of your guidance and direction, it 
has been my constant endeavor to carry out your policies as I understood them and to act 
in all matters as I believed you would wish me to act. If, however, you think that I have 
failed in my loyalty to you and if you no longer have confidence in me and prefer to 
have another conduct our foreign affiairs, I am of course ready, Mr. President, to relieve 
you of any embarrassment by placing my resignation in your hands. 

i am, as always. Faithfully yours. 

Robert Lansing. 

Upon receipt of this letter, finding “nothing in your [Lansing’s] letter which justifies 
your assumption of Presidential authority in such a matter,” Mr. Wilson on February 1 1 
asked for the Secretary’s resignation, a request which Mr. Lansing met the following day. 

As a matter of fact, Lansing had not merely called the Cabinet together at times, but 
he had at the outset of the President’s illness endeavored to induce the President’s secre- 
tary, Mr. Tumulty, to join with him in calling on Vice-President Marshall to take over 
the President’s “powers and duties.” The story is told by Mr. Tumulty with considerable 
indignation in his Woodrow Wilson as 1 Know Him, pp. 443-444. 

Tliat inability definitely existed early in Mr. Wilson’s illness is clear. In addition to the 
evidence already presented, the following statistics compiled by Professor Lindsay Rogers 
at the time arc pertinent: 

“To mention only one evidence, twenty-eight bills became law during the special ses- 
sion of Congress owing to the failure of the Executive to act within ten days (exclusive 
of Sundays) after their receipt at the White House; and when full disclosures are made 
as to the nature and times of the President’s complete inability to act, it will be interesting 
to check them up with the dates on which bills were signed. For example, the President 
was able to veto the Prohibition Enforcement act on October 27, but he did not approve 
two statutes which became law on October 22 and 25, and he failed to sign Public Laws 
Numbers 67 and 82 inclusive (October 28 to November 1 8) , with the exception of Num- 
ber 73, the first General Deficiency Law for 1920, which was signed on November 4. 
After November 1 8 practically all of the bills became law with the signature of the Presi- 
dent.” The Review, May 20, 1920, 

Public opinion as reflected by the press was substantially universal in its condemnation 
of the principal ground which Mr. Wilson advanced for dismissing Secretary Lansing, 
The following extract from the editorial column of The New York. Times is sufficiently 
typical to warrant quotation: 

“Of all men in the United States, President Wilson should have been most wary of 
raising that question. It was known early in October that he could not attend Cabinet 
meetings. If Congress had then accepted the theory which Mr. Wilson now propounds, 
that the Cabinet could do nothing without his presence, and consequently that Govern- 
ment business was at a standstill. Congress might have felt it to be its duty to ascertain 
whether in respect to the President the condition described by Article II., Section 5, of the 
Constitution as ‘inability to discharge the powers and duties of the said office’ actually 
existed. Had constitutional inability been ascertained and declared, the powers and duties 
of the President’s office would at once have been devolved on the Vice President. That 
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eventuality, we are very sure, would have been much more distasteful to President Wilson 
than Secretary Lansing’s temporary and, as it seems to us and to the people of the coun- 
try, absolutely necessary assumption of the power to bring the Cabinet members together 
in informal conferences.” Ibid,, February 15, 1920. 

See also Secr,etary of Commerce Redfield’s astonished comment on the President’s 
action. Ibid,, February 17, 1920. 

The question remains whether Mr. Lansing’s action amounted to a usurpation of presi- 
dential function. The precedents are few and of uncertain bearing. Secretary Blaine called 
Cabinet meetings during Garfield’s illness, and Secretary Knox during an absence of 
President Taft from Washington; also, the Cabinet met during the Boxer troubles at a 
time when President McKinley was absent from the Capital. But it does not appear that 
on any of these occasions presidential approval was lacking. Nor is it to the point, as some 
of Mr. Wilson’s critics seemed to think it was, that members of the Cabinet are sometimes 
required by statute to consult with one another. Thus, the Grain Futures Act of 1922 is 
administered in part by a commission consisting of the Secretaries of Agriculture and 
Commerce and the Attorney General, and the Council of National Defense is made up of 
the Secretaries of War, Navy, Interior, Agriculture, Commerce, and Labor. In short, 
Lansing acted without the backing of substantial precedent in a situation that was also 
without precedent. 

The question of Mr. Wilson’s “inability” was once raised in court. This was when the 
government attorneys, in the suit to upset the Alien Property Custodian’s sale of German 
dye and chemical patents to the Chemical Foundation, asked the United States district 
court at Wilmington to take notice of the fact that when President Wilson signed the 
order approving the sale, he was a sick man. T^he Neu/ Yor\ Times, October 30, 1923, 
The sale was upheld. 

The story of Tyler’s succession is graphically told in Henry W. Horwill’s Usages of 
the American Constitution, pp. 69-74. 

50 Ibid., p. 75. 

The Hon. Leslie M. Shaw, as quoted in The Neu/ Yor\ Times, February 9, 1927. 

Horwill, pp. 58-66. He is supported, I admit, by J. Q. Adams. Ibid., pp. 72 - 73 * 

5 3 Mr. Horwill also urges the fact that in the states of the Australian Commonwealth, 
when a governor leaves his state temporarily or becomes ill, the lieutenant-governor 
administers the government in the interval, but does not become governor. Ibid., p. 67. 
He might have added that a like practice prevails in the states of the United States. By way 
of illustration see a decision of the Oklahoma Supreme Court on the point which is men- 
tioned in The Neu/ Yor\ Times, February 20, 1927. It is possible too that Mr. Horwill 
might have bolstered his grammatical argument by stressing the verb “devolve” in the 
constitutional clause. At least, Mr. John Brook Leavitt argued that an “office” passes, 
but that “powers and duties” devolve. Ibid., August ii, 1923. See also Fessenden’s 
Fessenden (New York, 1907), II, 246-247. 

54 Nevertheless, it was the opinion of Webster that there could be no temporary suc- 
cession by the Vice-President, but that even though the President recovered from his 
“inability,” the Vice-President, having once assumed the powers and duties of the presi- 
dential ofl&ce, would continue to the end of the term for which both were elected. This, 
of course, was before the Twentieth Amendment, but it serves to strengthen the argument 
that the Vice-President was originally expected to succeed to the “oflBce” and not merely 
its “powers and duties.” See Thomas Ewinsc in The New Yorli Times. December 10, 1921. 
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55 Stressing those powers and duties of the President which can be best performed at 
the seat of government, former Attorney General Wickershani was strongly of the opin- 
ion that Mr, Wilson’s absence abroad would amount to “inability” in the constitutional 
sense, and suggested that the Vice-President could be compelled by mandamus to exercise 
the powers and dudes of the presidendal office while the “inability” continued. In the 
latter connection he cited Attorney General v. Taggart, 66 N. H. 362, a state case. At 
the same time he admitted that this would be “rather an unsatisfactory remedy.” Mr. 
Wickersham was answered by Mr. Samuel Untermeyer and Mr. Louis Marshall, who 
pointed out that the President had powers and duties which might well take him abroad, 
namely, as Commander-in-Chief and as treaty maker, and that therefore the Constitution 
must have contemplated his occasional absence from the seat of government. T he "New 
Yor\ Times, supra. Nor did Vice-President Marshall agree with Mr. Wickersham, as the 
following despatch mTke Sun of December 10, 1918, indicates: 

“The first Cabinet meeting directed to a certain extent by wireless from mid-ocean was 
held in the White House today, with Vice President Marshall officiating in the President’s 
absence. It lasted one hour and a half and by all reports had many novel features, though 
the business of the nation was transacted in the usual way. So far as the records go no 
other Vice-President ever has presided at a Cabinet meeting. 

“A wireless message from the George Washington asked Vice-President Marshall if 
he would preside and the latter assumed his temporary duty as acting President. At the 
outset of the meeting the Vice President said: 

“ ‘Gentiemen: In assuming the chair and presiding over what is known as a meeting 
of the Cabinet, I deem it proper to make a brief statement so that my conduct may not be 
misunderstood or misinterpreted. I am here and am acting in obedience to a request pre- 
ferred by the President upon the eve of his departure and also at your request. But I am 
here informally. I am not undertaking to exercise any official duty or function. I shall 
preside in an unofficial and informal way over your meetings out of deference to your 
desires and those of the President.* 

“Mr. Marshall astonished his audience by sa5dng he had been much interested and 
concerned over the various opinions ofiered by constitutional lawyers as to whether he 
was or was not rightfully entitled to Mr. Wilson’s job. Not knowing just where he stood, 
he said, he had written to Newt Plum, a constable in Indiana, to ask his advice. In reply 
he had received a message saying: ‘The President by leaving the country loses his office 
but retains his salary.’ 

“ ‘Under these conditions,’ the Vice-President said, T don’t want to have anything to 
do with the office.’ 

“A report of the day’s proceedings will be sent to the President either by wireless or 
cable after he reaches France.” 

On Washington’s refusal to enter Rhode Island before she entered the Union, see Jared 
Sparks, oj Washington (Boston, i839),pp. 421,429; and see generally David Hunter 
Miller’s article on “Some Legal Aspects of the Visit of President Wilson to Paris,” 36 
Harvard Law Review (November 1921), 51—78. While it seems not to have occurred to 
Washington, in connection with any of his numerous tours, to ask Adams to act for him 
during his absence, an unwritten rule later developed that when the President was on an 
extended jaunt, the Vice-President should hover in the neighborhood of the Capitol. But 
even this rule was violated in October 1935 when both President and Vice-President were 
out of the country. The Hew Yor\ Times, October 17, 1935. 
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s® Richardson, VII, 364-366. 

57 The point was made several times in the course o£ the debate on the act. Sec 
Benton’s Abridgement, I, 333 - 335 * 

5S U. S. Code, tit. 3, §21. For an excellent discussion o£ the act against its historical 
and constitutional background, see Charles S. Hamlin, “The Presidential Succession Act 
of 1886,’’ 18 Harvard Law Review (i 905 )» 182-195. 

55 > Congressional Record, June 19, 1945, pp. 6382—6383. See also Robert S. Rankin, 
“Presidential Succession in the United States,*’ 8 Journal of Politics (February 1946), 44- 
56; and Lucius Wilmerding, “The Presidential Succession,” Atlantic Monthly for May 
1947. 

^The following is the substance of several of the proposals offered: One proposed 
a special election to fill out the unexpired term when a vacancy occurred in the office of 
both President and Vice-President. Another provided for the resummoning of the 
Electoral College to elect a President and Vice-President to serve out the remainder of 
the unexpired term. A third provided for the election of a President by the House of 
Representatives from a list of three Senators presented by the Senate. H. J. Res. 362 
provided that the ranking officer of the Army, of the Navy, and of the Army Air Forces 
should select a civilian as interim President who should act until “the State governors, 
at a meeting called by him, shall select from among their number by majority vote a 
President and Vice President” to serve out the unexpired term. H. J. Res. 230 provided 
“for a First, a Second, and a Third Vice President of the United States, who shall, in 
the order named, succeed to the office of the President or act as President” to fill out 
an unexpired term. Digest of Public General Bills, 79th Congress (Library of Congress, 
1946). C/. note 72 infra. 

Message of February 5, 1947, 8oth Congress, ist sess., H. D. No. 89. 

Public Law No. 199, 8oth Congress, ist sess. (July 18, 1947)* For a good dis- 
cussion of the measure, see Professor Joseph E. Kallenbach, “The New Presidential 
Succession Act,” in 41 American Political Science Review (October 1947), 93 1—94 1* 

^3 Although no President has ever resigned, Mr. Wilson contemplated doing so if 
Mr. Hughes was elected in 1916. Says Mr, Lansing, in a “most confidential” communi- 
cation, “the President . . . suggested the following plan: In the event of his defeat he 
would ask me to resign as Secretary of State and then he would name Mr. Hughes as my 
successor; as soon as the latter had assumed office, Mr. Wilson himself would resign as 
President, and Mr. Marshall, the Vice-President, would also resign; thus Mr. Hughes 
would succeed to the Presidency by reason of his holding the office of Secretary of State,” 
R. S. Baker, Woodrow Wilson, VT, 292—293. 

Later, during the fight over the Treaty of Versailles, the suggestion was made in cer- 
tain quarters that both Mr. Wilson and Mr. Marshall should resign, thus bringing Sec- 
retary of State Lansing into the succession, whereupon Mr. Lansing would summon 
Congress into session, in accordance with the provisions of the Act of 1886, and it would 
proceed to call a special election, which would amount to a popular referendum on the 
Treaty of Versailles. Indeed, after the election of 1920, which Mr. Wilson asserted would 
be just such a referendum, and “a great and solemn” one, Mr. Bryan called upon Mr. 
Wilson to resign, after first making Mr. Harding Secretary of State, New York, Tribune, 
November 5, 1920. 

The possibility of a President’s resigning is dealt with in a provision of the Act of 
March i, 1792, which in substance still remains on the statute books: 

“Resignation or refusal of office. The only evidence of a refusal to accept, or of a 
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resignation of the office of President or Vice President, shall be an instrument in writing, 
declaring the same and subscribed by the person refusing to accept, or resigning, as the 
case may be, and delivered into the office of the Secretary of State.” U. S. Code, ut. 3, §33. 

Following the recent November election, Senator Fulbnght of Arkansas suggested 
that President Truman resign, but the President rejected “the soft impeachment,” The 
New Yor^ Times, November 7, 1946 (Associated Press despatch), and November 8 
(John D. Morris’s despatch). Mr. Truman had been invited by a correspondent of The 
New Republic as early as March 4, 1946, to promise his resignation “if the opposition 
wins the congressional election.” 

On Calhoun’s resignation from the Vice-Presidency December 38, 1833, see an inter- 
esting note by Professor Everett S. Brown in 33 American Political Science Review 
(August 1938), 732 - 733 ‘ 

^4 In view of some of the things just said in the text it is pertinent to recall certain prin- 
ciples of the common law respecting public office. I quote another communication to the 
Times: “The United States is a corporation in a legal sense, as are all the individual States 
{United States v. Maurice, 3 Brock, 96, 109, by Chief Justice Marshall; Respublica v. 
Sweets, I Dali, 41; Dugan v. U.S., 3 Wheat. 173; State of Indiana v. Woram, 6 Hill 
[N. Y.] 33, 38). It is, of course, the general rule as to all corporations that, in the absence* 
of some positive law, charter or by-law to the contrary, the president continues in office 
until his successor is elected and qualifies (7 Ruling Case Law 437; 14a Corpus Juris 73). 
It is also the general rule that public officers, in the absence of any constitutional or statu- 
tory prohibition, hold over after the conclusion of their terms until their successors are 
elected and qualify (33 Ruling Case Law 554; Jones v, Roberts County, 37 So. Dak. 519)* 
In particular, such is the rule with regard to the governor of a state {Carr v, Wilson, 33 
W. Va. 419)-. The supreme court of appeals of West Virginia, in the case cited, decided, 
in 1889, that the provisions of the constitution of West Virginia expressly limiting the 
term of governor to four years and making him ineligible to re-election did not prevent 
him from continuing to discharge the duties of his office after his term and pending the 
decision of a contested election of a successor. It is particularly significant that the con- 
stitution in question expressly made the governor ineligible for a second term of four 
years, yet the court held that such clause did not operate to create a vacancy in the office 
of governor at the expiration of the term. The Constitution of the United States merely 
provides affirmatively that the President, ‘shall hold office during the term of four years,’ 
and nowhere therein can language be found expressly negativing a term of longer dura- 
tion than four years or making the President ineligible for a second or third or greater 
term of office.” John Edmund Hewitt, The New YorJ^ Times, December 14, 1934. 
Relevant, too, in the same connection is the following communication to the same 
journal: “The New York Times’s Washington dispatch stated that the first term of 
President Roosevelt and Vice President Garner ended at noon on January ao, and tliat 
it was twenty-eight minutes later before the country had a new head, because Vice Presi- 
dent Garner was not sworn in until 13:38. While I do not claim to be an expert such as 
Charles Watkins, Senate parliamentarian, it seems to me that the Twentieth Amendment 
to the Constitution distinctly guards against a single moment when the nation shall be 
minus a head. Section 3 of Article XX says: ‘If, at the time fixed for the beginning of the 
term of the President, the President-elect shall have died, the Vice President-elect shall 
become President; if a President shall not have been chosen before the time fixed for 
the beginning of his term, or if the President-elect shall have failed to qualify, then the 
Vice President-elect shall act as President until a President shall have qualified.* At 
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noon on January 20, when the terms of the President and Vice President ended, it is 
a fact that twenty-eight minutes elapsed before the Vice President took his oath of office, 
and that in the meantime the President had not qualified, but during that time, under 
the Constitution, the Vice President-elect was acting as President. The Constitution does 
not demand that the Vice President-elect shall qualify before he is able to act as Presi- 
dent.” Henry Litchfield West, The New York Times, January 23, 1937. 

65 See Percy Ernst Schramm, History of the English Coronation Oath (Legg, tr.; Ox- 
ford, 1937)5 pp- 179-227. Coke’s remark in Sutton’s Hospital Case, 10 Rep. 23a (1615) 
is also good indirect evidence: “A thing which is not in esse but in apparent expectancy is 
regarded in law; as a Bishop who is elected before he is consecrated; an infant in his 
mother’s womb before birth.” Had he regarded an uncrowned king as falling in the same 
class, Coke could not have failed to mention the fact. 

The Hon. David R. Atchison’s claim, therefore, that as President pro tern of the Senate 
he was “President de jure of the United States” a single day, namely Sunday, March 4, 
1849, ill consequence of General Taylor’s refusal to take the oath of office on the Sabbath, 
must be disallowed. 

The taking of the presidential oath once at least occurred in highly picturesque cir- 
cumstances. The following despatch to The New York Times of August 3, 1923, tells 
the story: 

“Plymouth, Vt., Aug. 3. — ^Facing his father and with his wife at his side, Calvin 
Coolidge was sworn in as the thirtieth President of the United States at 2:43 this morn- 
ing, standard time, in the parlor of the Coolidge homestead, directly across the road from 
the house in which he was born. 

“The President’s father, John Calvin Coolidge, 78 years old, like his son, of stalwart 
New England stock, administered the oath of office. It was the first time in the history of 
the Republic that a father installed his son as the Chief Executive of the nation. 

“The ceremony took place in a typical New England parlor or sitting room, a com- 
fortably furnished, livable room in the father’s farm house at Plymouth Notch, in the 
southern part of the Green Mountains, nearly 2,000 feet above the level of the sea. 

“The faint light of an old-fashioned kerosene lamp, with a fluted top chimney and 
etched sides, was sufficient to throw the faces of the President and his father into bold 
relief. The rest of the small group that witnessed the simple ceremony were in a half 
light, almost a shadow. Back of the President was a large framed portrait of himself, 
which occupies the position of honor in his father’s home. 

“The President’s father, sturdy and active despite his years, stood at the south side of 
a small centre table that held the lamp, the family bible and a number of other books. . . . 

“It was an impressive sight when Mr. Coolidge took his place opposite his father. The 
President’s face was pale. His bearing was marked by the simple dignity and poise which 
has characterized him all through the difficult period of President Harding’s illness. 

“The elder Coolidge, who bears a marked resemblance to his son and has the same 
immobility of features, asked the President to raise his right hand. The President did so, 
and his father then read him the following oath, prescribed by the Constitution of the 
United States, the form of which had been received by telegraph and telephone only a 
few minutes before from Washington. 

“ ‘I do solemnly swear that I will faithfully execute the office of President of the United 
States and I will to the best of my ability preserve, protect and defend the Constitution of 
the United States.’ 

“The President repeated the oath after his father. There was a tense moment as he 
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paused, with hand still uplifted, and added in a voice deep with feeling: *So help me 
God.’ ” 

On his return to Washington, however, Mr. Coolidge took the precaution to be sworn 
in a second time, the oath on this occasion being administered by Justice Hoehling of the 
supreme court of the District of Columbia, in a room of the New Willard Hotel, and a 
Gideon Bible was used. Attorney General Daugherty pledged the justice to secrecy, and 
the transaction was not divulged till more than eight years later. The New York. Times, 
December 3, 1933. No doubt Mr. Coolidge sensed the superior popular appeal of the 
original oath, whatever might be its constitutional deficiencies. See also H. B. Learned, 
“The Vice-President’s Oath of Office,” The Nation, March i, 1917. 

a matter of fact the President enjoys many more “emoluments” from the 
United States than the “compensation” which he receives “at stated times” — at least, 
what most people would reckon to be emoluments. 

“For compensation of the President of the United States, S755OO0. For compensation 
of the Vice President of the United States, $15,000. 

“OFFICE OF THE PRESIDENT: Salaries: For personal services in the office of the 
President, including the Secretary to the President, and two additional secretaries to 
the President at $10,000 each; $136,500: Provided, That employees of the executive de- 
partments and other establishments of the executive branch of the Government may be 
detailed from time to time to the office of the President of the United States for such 
temporary assistance as may be deemed necessary. Contingent expenses: For contingent 
expenses of the Executive Office, including stationery, record books, telegrams, tele- 
phones, books for library, furniture and carpets for offices, automobiles, expenses of 
garage, including labor, special services, and miscellaneous items to be expended in the 
discretion of the President, $50,000. For printing and binding, $2,700. Traveling ex- 
penses: For traveling and official entertainment expenses of the President of the United 
States, to be expended in his discretion and accounted for on his certificate solely, 
$25,000. Total, Executive Office proper, $304,200. 

“EXECUTIVE MANSION AND GROUNDS: For the care, maintenance, repair 
and alteration, refurnishing, improvement, heating, and lighting, including electric 
power and fixtures of the Executive Mansion, the Executive Mansion greenhouses, in- 
cluding reconstruction, and the Executive Mansion grounds, and traveling expenses, to 
be expended as the President may determine, notwithstanding the provisions of any other 
Act, $146,750. Total, Executive Office, $450,950.” Public Law No. 8, 76th Congress, 
1st sess., approved March 16, 1939. See also B. Sparkes, “The President’s Salary and 
Other Perquisites,” The Saturday Evening Post, November 7, 1936. 

The above provision is supplemented by Art. I, sec. 9, par. 8, which reads as follows: 
“No title of nobility shall be granted by the United States; and no person holding any 
office of profit or trust under them, shall, without the consent of the Congress, accept of 
any present, emolument, office or title of any kind whatever from any king, prince, or 
foreign state,” But, of course, there are always other members of the family who do not 
hold “any office of profit or trust” under the United States. 

Public taste has not invariably been quite as rigid as it is today as to what favors a 
President may properly accept from private givers. The following paragraphs from Mr. 
George Fort Milton’s interesting volume. The Age of Hate (New York, 1930), are quoted 
with the consent of the publishers, Coward-McCann, Inc.: 

“Early in the summer of 1 865 a group of New York bankers and merchants opened a 
subscription to buy the President a span of horses, a handsome carriage and the requisite 



4o8 PRESIDENT: OFFICE AND POWERS 

accoutrements. Johnson declined the gift in firm though courteous words which met 
with great approval through the whole country. ‘Nothing has given more satisfaction to 
all patriots and thinking men than your refusal to accept the present/ Senator Dixon 
wrote from Hartford. 

“It seems, however, that Johnson did accept a free insurance policy tendered by the 
Phoenix Mutual Life Insurance Companj^. At that time it was die custom of this company 
to vote policies free of cost to the President, the Vice-President, and Speaker of the 
National House of Representatives. On January 9, 1865, according to the minute book of 
the Board of Directors of the Phoenix, ‘it was voted that the premiums on policies issued 
to President Lincoln, Vice President Hamlin, and Speaker Colfax, be tendered them as a 
gratuity.’ On April 17, the minute book records that ‘the policy of Andrew Johnson was 
made free for one year.* According to the legends of the company, Lincoln refused, while 
Johnson accepted the free policies.** Op. cit., p. 232. 

Evans v. Gore, 253 U. S. 245; Miles v. Graham, 268 U. S. 501. 

^ O'Malley v. Woodrough, 307 U. S. 277 (1939). 

^ See generally L. C. Hatch and E. L. Shoup, History of the Vice-Prestdency of the 
United States (New York, 1934), especially Chs. III-V; also Oliver P. Field, “The Vice- 
Presidency of the United States,*’ 56 American Lau/ Review (1922), 365-400. There have 
been thirty-three Vice-Presidents, six of whom (Adams, Clinton, Tompkins, Calhoun, 
Marshall, and Garner) were chosen for a second term, and seven of whom (Tyler, Fill- 
more, Johnson, Arthur, T. Roosevelt, Coolidge, and Truman) succeeded to the Presidency 
through the death of the President. Of the latter group two (T. Roosevelt and Coolidge) 
succeeded themselves in the Presidency. Of the remaining Vice-Presidents only three were 
elected to the Presidency (Adams, Jefferson, and Van Buren), and this occurred in the 
first half century of the government. 

5 *° Adams was of a bilious and jealous disposition. Jefferson’s attitude toward the office 
was very different. He professed to regard its “tranquil and unoffending” character as a 
recommendation, as assuring him “philosophical evenings in winter and rural days in 
summer,” 

It is further characteristic of Adams that the first time he became Vice-President he 
delivered an Inaugural Address. The custom — perhaps fortunately — died “a-bornin*.” 

^^Farrand, II, 536-537. Even as early as 1803 John Randolph had suggested that 
the office could be eliminated with advantage — ^a suggestion which was renewed re- 
cently in connection with the discussion of presidential succession. In this connection 
Mr. Wilmerding, pointing out that, while “we choose our President, our choice 
for Vice-President is forced,” that “like Siamese twins, the tvm candidates come 
togetlier or not at all,” urged that the succession question be met by “the abolition of 
the Vice-Presidency, the holding of a mid-term election if the office of President be- 
comes vacant, and the designation by Congress of the Secretary of State to act as a 
caretaker President until a new President is elected, or, in the case of a presidential dis- 
ability, until the disability is removed.” See note 59 supra. I would add: first, that 
a President should not be chosen under this plan if less than two years of the former 
incumbent’s term remained; secondly, that a President so chosen should hold only until 
the end of the term of the former incumbent, in order to permit a new President, a new 
House, and a new one third of the Senate to be chosen at the same time; and, thirdly, 
that instead of the Secretary of State being designated as “caretaker President,” the office 
of Assistant to the President be created, the holder of it to have such duties and powers 
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as the President cares to devolve upon him, plus the duty to take over if the Presidency 
becomes vacant. All this could be accomplished by mere act of Congress except the 
liquidation of the Vice-Presidency, which would call for a constitutional amendment. 
This feature of the plan, fortunately, while highly desirable, is not urgent. The 
country having already put up with the Vice-Presidency for i6o years will probably 
not succumb if the ofiSce conunues for a while longer. Meantime, there is, tlieoretically, 
nothing to prevent the rise of a custom which would require that a Vice-President resign 
immediately upon his election. A pledge to this e^ect might, perhaps, be exacted of 
him by his running mate, as was in fact exacted by President Wilson of Vice-President 
Marshall against the contingency of Mr. Hughes’s election in 1916. Inasmuch as Vice- 
Presidents are characteristically chosen only for the honor of the thing, such a pledge 
should be easy to obtain, provided it was accompanied by the understanding that 
persons practising this act of self-abnegation should be rewarded with a fat pension. 

73 Maitland, Constitutional History, p. 99. 

74 Richardson, II, 576. For an anticipation of Jackson’s position, however, see a 
portentously pompous passage which Jefferson had originally intended to include in his 
first message to Congress, and where, citing his oath, he declared the Sedition Act “to 
be a palpable and unqualified contradiction to the Constitution,” and announced his 
intention on that ground of pardoning convicted offenders under it. Inasmuch as the 
President is free to exercise the pardoning power for good reasons, bad reasons, or no 
reason at all, the argument was quite superJSuous, and so Jefferson evidently decided 
finally. Beveridge, Life of John Marshall, III, 605-606. 

7 5 Charles Warren, The Supreme Court in United States History (New York, 1926), 
II, 223-224. 

76 The tale has no better source than Greeley’s American Conflict, I, 106, where 
Greeley credits it to “the late Governor George N. Briggs, of Massachusetts, who was 
in Washington as a member of Congress when the decision was rendered.” Mr. Warren 
thinks the tale a myth, but Mr. Marquis James holds otherwise, quoting the following 
from the National Journal of April 7, 1832: “The prerogative of nullifying laws and 
political decisions by denying their conformity to the court makes . . . [the President] 
supreme — the final arbiter — the very Celestial Majesty.” Andrew Jackson, "Portrait of 
a President (Indianapolis, 1937), pp. 304—305. The word “court” in the above quotation 
ought to be, I suspect, “constitution.” 

77 Richardson, VI, 25. 

7 SEvarts’s words were: 

“Much has been said about the duty of the people to obey and of officers to execute 
unconstitutional laws. I claim for the President no greater right in respect to a law that 
operates upon him in his public duty, and upon him exclusively, to raise a question 
under the Constitution to determine what his right and what his duty is, than I claim 
for every citizen in his private capacity when a law infringes upon his constitutional and 
civil and personal rights. . . . And are we such bad citizens when we advise that the Con- 
stitution of the United States may be upheld, and that anybody, without a breach of the 
peace and in an honest purpose, may make a case that the instance may be given whereby 
the judgment of the court may be had and the Constitution safe from violation.?” Trial of 
Andrew Johnson (Washington, 1868), 11 , 293, 296. 

Ibid., 200. 

Ibid., 71. Boutwell was the speaker. 
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Ibid., 256. 

See Willoughb}^ III, 1502—1504, for substantially this view. In United States v, Lee, 
Justice Miller, speaking for a divided Court, said: 

“No man in this country is so high tliat he is above the law. No officer of the law may 
set that law at defiance with impunity. All the officers of the government, from the 
highest to the lowest, are creatures of the law, and are bound to obey it. 

“It is the only supreme power in our system of government, and every man who by 
accepting office participates in its functions is only the more strongly bound to submit 
to that supremacy, and to observe the limitations which it imposes upon the exercise of 
the authority which it gives.’* 106 U. S. 196, 220. 

While these words state the general theory of the President’s duty as Chief Executive 
to the law as it comes from the courts, yet in the light of the Court’s earlier ruling in 
Mississippi v. Johnson that duty must be held to be moral rather than legal in character 
— one the final forum of which is the President’s own conscience, not a court of law. 
4 Wall. 475 (1867). 

^3 In the Chase impeachment the prosecution advanced the doctrine that impeach- 
ment is “an inquest of office,” a political process for turning out of office any official 
whom a majority of the House and two thirds of the Senate wished to be rid of. The 
failure of the impeachment went to establish the opposed view that it is essentially 
a criminal proceeding. Beveridge, III, 198—216. 

The same issue was nevertheless raised at Johnson’s trial by Manager Bingham who at 
the outset defined an impeachable offense as follows: 

**The result is, that an impeachable high crime or misdemeanor is one in its nature or 
consequences subversive of some fundamental or essential principle of government or 
highly prejudicial to the public interest, and this may consist of a violation of the Consti- 
tution, of law, of an official oath, or of duty, by an act committed or omitted, or, without 
violating a positive law, by the abuse of discretionary powers from improper motives or 
for an improper purpose.” Trial of Andrew Johnson (1868), I, 147. 

This position was rebutted with great acuteness by former Justice Benjamin R. Curtis, 
one of Johnson’s counsel. Said Curtis, in part: 

“In the front of this inquiry the question presents itself; What are impeachable offen- 
ces under the Constitution of the United States? Upon this question learned dissertations 
have been written and printed. One of them is annexed to the argument of the honorable 
manager who opened the cause for the prosecution. Another one on the other side of the 
question, written by one of the honorable managers themselves, may be found annexed 
to the proceedings in the House of Representatives upon the occasion of the first attempt 
to impeach the President. And there have been others written and published by learned 
jurists touching this subject. I do not propose to vex the ear of the Senate with any of 
the precedents drawn from the middle ages. The framers of our Constitution were quite 
as familiar with them as the learned authors of these treatises, and the framers of our 
Constitution, as I conceive, have drawn from them the lesson which I desire the Senate 
to receive, that these precedents are not fit to govern their conduct on this trial. 

“In my apprehension, the teachings, the requirements, the prohibitions of the Consti- 
tution of the United States prove all that is necessary to be attended to for the purposes of 
this trial. I propose, therefore, instead of a search through the precedents which were 
made in the tim.es of the Plantagenets, the Tudors, and the Stuarts, and which have 
been repeated since, to come nearer home and see what provisions of the Constitu- 
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tion of the United States bear on this question, and whether they are not sufficient 
to setde it. If they are, it is quite immaterial what exists elsewhere. 

“My first position is, that when the Constitution speaks of ‘treason, bribery, and other 
high crimes and misdemeanors,’ it refers to, and includes only, high criminal offences 
against the United States, made so by some law of the United States existing when the 
acts complained of were done, and I say that this is plainly to be inferred from each and 
every provision of the Constitution on the subject of impeachment. 

“ ‘Treason* and ‘bribery.* Nobody will doubt that these are here designated high 
crimes and misdemeanors against the United States, made such by the laws of the United 
States, which the framers of the Constitution knew must be passed in the nature of the 
government they were about to create, because these are offences which strike at the exist- 
ence of that government. ‘Other high crimes and misdemeanors.’ Noscitur a sociis. High 
crimes and misdemeanors; so high that they belong in this company with treason and 
bribery. That is plain on the face of the Constitution — in the very first step it takes on 
the subject of impeachment. 'High crimes and misdemeanors* against what law? There 
can be no crime, there can be no misdemeanor without a law, written or unwritten, 
express or implied. There must be some law, otherwise there is no crime. My interpreta- 
tion of it is that the language ‘high crimes and misdemeanors’ means ‘offences against the 
laws of the United States.’ Let us see if the Constitution has not said so. 

“The first clause of the second section of the second article of the Constitution reads 
thus: 

“ ‘The President of the United States shall have the power to grant reprieves and par- 
dons for offences against the United States, except in cases of impeachment.’ 

“ ‘Offences against the United States’ would include ‘cases of impeachment,’ and they 
might be pardoned by the President if they w'ere not excepted. Then cases of impeach- 
ment are, according to the express declaration of the Constitution itself, cases of offences 
against the United States. 

“Still, the learned manager says that this is not a court, and that, whatever may be the 
character of this body, it is bound by no law. Very different was the understanding of 
the fathers of the Constitution on this subject.” Ibid., 408—409. 

This view must be regarded as having prevailed, not only on account of the failure of 
the impeachment, but because of the emphasis given by the House Managers themselves 
to the contention that Johnson was guilty of a breach of law, the Tenure of Office Act. 

Johnson and his Cabinet were much concerned over rumors that it was the intention 
of his enemies in the House, following impeachment and pending the trial, to put him 
under arrest and/or suspend him from office. Welles, Diary, III, 21, 27, 50, 57, 60, 62, 
151, 200, 235, 237, 238, 291, 313. But, of course, no such step was attempted. Several 
state constitutions contain provisions authorizing suspension from office in such a case; 
but when, late in the Philadelphia Convention, a motion was offered to this effect, 
Madison objected, as follows: 

“The President is made too dependent already on the Legislature, by the power of one 
branch to try him in consequence of an impeachment by the other. This intermediate 
suspension will put him in the power of one branch only. They can at any moment, in 
order to make way for the functions of another who will be more favorable to their 
views, vote a temporary removal of the existing magistrate.” Farrand, II, 612. The 
motion failed by a vote of 3 states to 8. 

Is impeachment the only way in which Congress, or either house thereof, is constitu- 
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tionally entitled to call the President to account for his conduct in office? So far as the 
Senate is concerned this question was answered with a most emphatic “yes” by President 
Jackson in his famous “Protest” Message of April 15, 1834, which was evoked by a reso- 
lution of the Senate asserting “That the President, in the late Executive proceedings in 
relation to the public revenue, has assumed upon himself authority and power not con- 
ferred by the Constitution and laws, but in derogation of both.” Richardson, III, 69. 

Said Jackson, among many other things: 

“The Constituuon makes the House of Representatives the exclusive judges, in the 
first instance, of the question whether the President has committed an impeachable 
ojffensc. A majority of the Senate, whose interference widi this preliminary question has 
for the best of all reasons been studiously excluded, anticipate the action of the house of 
Representatives, assume not only the function which belongs exclusively to that body, 
but convert themselves into accusers, wimesses, counsel, and judges, and prejudge the 
whole case, thus presenting the appalling spectacle in a free State of judges going through 
a labored preparation for an impartial hearing and decision by a previous ex parte investi- 
gation and sentence against the supposed ofEender.” Ibid., 76. 

And not only, the President continued, was the Senate’s action a usurpation of power 
on its part but of a most pernicious tendency, for should the example thus set be fol- 
lowed, “all the independent departments of the Government, and the States which 
compose our confederated Union, instead of attending to their appropriate duties and 
leaving those who may offend to be reclaimed or punished in the manner pointed out 
in the Constitution, would fall to mutual crimination and recrimination and give to the 
people confusion and anarchy instead of order and law unul at length some form of 
aristocratic power would be established on the ruins of the Constitution or the States 
be broken into separate communities.” Ibid., 91. 

“The resolution of the Senate,” Jackson concluded, “contains an imputation upon my 
private as well as upon my public character,” one which “must stand forfcver on their 
journals.” This gloomy view of the matter was not borne out by events, inasmuch as 
the Senate itself finally “expunged” the objectionable resolution from its Journal, 
thereby affording Jackson his most sensational triumph over his political foes. 

A similar question, but this time involving the House of Representatives, came up in 
i860, when the House authorized the so-called Covode Committee to investigate: 
“Whether the President of the United States or any other officer of the Government has, 
by money, patronage, or other improper means, sought to influence the action of Con- 
gress or any committee thereof for or against the passage of any law appertaining to the 
rights of any State or Territory; and, second, also to inquire into and investigate whether 
any officer or officers of the Government have, by combination or otherwise, prevented or 
defeated, or attempted to prevent or defeat, the execution of any law or laws now upon 
the statute book, and whether the President has failed or refused to compel the execution 
of any law thereof.” Warren, 10 Boston University Law Review, 18; Richardson, V, 614* 

Buchanan, who was the President in question, retorted that “the Constitution has in- 
vested the House of Representatives with no power, no jurisdiction, no supremacy what- 
ever over the President” except in the sole matter of voting impeachments. “In all other 
respects,” he continued, “he is quite as independent of them as they are of him. As a 
coordinate branch of the Government he is their equal. Indeed, he is the only direct rep- 
resentative on earth of the people of all and each of the sovereign States. To them, and 
to them alone, is he responsible whilst acting within the sphere of his constitutional duty, 
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and not in any manner to the House of Representatives. The people have thought proper 
to invest him with the most honorable, responsible, and dignified office in the world, and 
the individual, however unworthy, now holding this exalted position, will take care, so 
far as in him lies, that their rights and prerogati\es shall never be violated in his person, 
but shall pass to his successors unimpaired by the adoption of a dangerous precedent. He 
wdll defend them to the last extremity against any unconstitutional attempt, come from 
what quarter it may, to abridge the constitutional rights of the Executive and render him 
subservient to any human power except themselves,” Richardson, V, 615. 

Let Mr. Warren complete the stor}*: 

“This protest met with violent attack in the House. John Sherman of Ohio stated that 
the President could not claim exemption from investigauon, and that the House had the 
‘right to examine into anything which mzy affect the conduct of any public officer under 
the Government from the Chief Executive down to the little page who runs your errands 
upon the floor. Everj’one of the officers of this Government is subjected to the power of 
the House.’ The Presidential doctrine, said he, was that of Charles I and Louis XIV — 
‘The King can do no wrong.’ — ‘L’Etat e’est moi.’ — ‘This doctrine set up by the President 
of the United States is, in my judgment, the very w’orst that has been enunciated since 
the foundation of the Republic.’ John B. Haskins of New York said that the question 
was: ‘Shall we or shall we not maintain the Legislative power and independence of the 
House of Representatives which have been insulted this day by a Napoleonic decree 
coming here as a Message from the President.?’ Buchanan’s Message was finally sent to 
die Committee of the Judiciary, which reported a Resolution, adopted by the House 
(June 8, i860, by a vote of 88 to 40), stating that the House dissented from the Presi- 
dent’s doctrine, and that to abandon its well-established power to investigate would 
‘leave the Executive Department without supervision or responsibility and would be 
likely to lead to a concentration of power in the hands of the President dangerous to the 
rights of a free people.* The Covode Committee proceeded to investigate in secret sessions, 
not only the subject set forth in the original Resolve, but also actions of the President 
relative to domestic and foreign questions entirely within the Executive sphere of action. 
In continued protest against this usurpation of authority, Buchanan sent to the House 
another Message, June 22, i860, stating that ‘the Star-Chamber, tyrannical and odious 
as it was, had never proceeded like this Committee. . , . For centuries, there has been 
nothing like it in any civilized country, except the Revolutionary Tribunal of France in 
the days of Robespierre.’ If its proceedings should be allowed to become a precedent, 
‘the Presidential office will be dragged into the dust.’ He denied that the Constitution 
authorized ‘this terrible, secret, inquisitorial power.’ While stating that he made this 
protest, for the protection of his successors, he pointed out, however, that the Committee, 
in concluding its work, had reported no resolution for impeachment or censure and had 
made no suggestions as to any improper acts in the Executive Departments.” Loc. cii., 
19-20. 

Both Jackson’s position in 1834 and Buchanan’s in i860 are high-flown in the ex- 
treme, There is certainly nothing in the Constitution to prevent either house from in- 
vestigating any subject on earth or passing resolutions thereon, whether they happen to 
be complimentary to the President for the time being or not. For a somewhat different 
point of view, however, see Mr. George Wharton Pepper’s interesting little volume, 
Family Quarrels, The President, The Senate, and the House (New York, I93i)» PP* 
138 ff. 
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NOTES TO CHAPTER 

^ In the words of Hamilton in Federalist No. 69: “He [the King of Great Britain] not 
onl)^ appoints to all offices, but can create offices.*’ Earle, 451. See further Alpheus Todd, 
Parliamentary Government in England (2nd ed.) (London, 1887), p. 609; Encyclo^ 
paedia Britannica (iithed., 1913), XXII, 280; William R. Anson, Law and Custom of 
the Constitution (London, 1892), II, 405-406, 449-450. 

^ United States v, Maurice, 2 Brock. 96; 26 Fed. Cas. No. 15,747 (1823); 5 Opins, 
A, G. 88 (1849); 10 ibid., ii (1861); 18 ibid., 171 (1890). 

^Ex parte Robinson, 19 Wall. 505, 51 1 (1873); Chief Justice Taney’s opinion in 
Gordon v. United States, 117 U. S. 697, 699 (Appendix). The date of the opinion is 1864. 

4 7 Opins. A. G. 1 93-1 94 (1855)- 

5 Infra, Ch. VI. 

^ “An office is a public station, or employment, conferred by the appointment of gov- 
ernment. The term embraces the idea of tenure, duration, emolument and duties.” 
United States v. Hartwell, 6 Wall. 385, 393 (1868). The term is often used, nevertheless, 
to comprehend any public employment even of the most transitory nature, as in the fol- 
lowing dictum of a state court: “The essence of it is the duty of performing an agency, 
that is, of doing some act or acts, or series of acts for the State.” See generally 
Mechem, The Law of Public Offices and Officers, pp. 1-3; also People v. Tremaine, 252 
N. Y. 27 (1929) and cases there cited. It should be noted that the weight of congressional 
opinion seems to condemn acceptance by a Senator or Representative of any post which 
has been created by act of Congress, however lacking in other respects such post is in the 
tests of an office as set forth in the above quotation from the Hartwell Case. See Wil- 
loughby, I, 606; Senate Reports, No. 563, 67th Congress, 2nd sess., March 1922. 

7 Theodore Roosevelt, An Autobiography (New York, 1913), pp. 365-369. Cited here- 
after as Autobiography. When President Tyler in 1841 appointed a nonstatutory com- 
mission to conduct an investigation of the New York Customs House, his action led to 
a demand by the House of Representatives that he inform it under what authority the 
commission “was raised.” Tyler answered by citing his duty to “take care that the laws 
be faithfully executed.” Richardson, V, 99—100. Still earlier precedents are listed by 
Carl Morey in his informative brochure Presidential Commissions (New York, 1945): 
“Caleb Cushing in his defense of Tyler’s authority to create a commission to investigate 
the custom-houses cited a number of earlier presidential commissions. (See Con- 
gressional Globe [May 9, 1842], II, 481—482.) President Van Buren sent a commission 
to Europe to investigate the postoffice establishments and get information on which the 
President could act, and also sent an agent to get information on the armies of Europe. 
Jackson appointed two commissioners to investigate the Naval Department. Even the 
‘Father of our Country’ sent a commission ‘unauthorized by law’ to deal with the re- 
bellious elements of Western Pennsylvania; ‘the report of the commissioners marks 
their firmness and abilities . . . and’ shows ‘that the means of conciliation have been 
exhausted.’ ” The commission was appointed August 7, 1794; quoted words are from 
Washington’s Sixth Annual Message. See Richardson, I, 158—164. On Jackson’s appoint- 
ments, see House Reports, No. 194, 24th Congress, 2d sess. The following item from 


^ Chapter 111 {Administrative Chief) begins on page 82. 
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Jefferson’s first message to Congress (December 8, 1801) is also interesting in the same 
connection: “Several agencies created by Executive authority, on salaries fixed by that 
also, have been suppressed, and should suggest the expediency of regulating that power 
by law. . . Richardson, I, 328. 

S 27 Opins. A, G, 309, 310 (1910). 

9 Autobiography, pp. 416-417. 

34 Current History 1931, 491. 

U. S. Code, tit. 40, § 401; Resolution of June 21, 1938, c. 554; Act of August 10, 
1917, §§ I and 2. 

Clarence A. Berdahl, War Powers of the "Executive in the United States (University 
of Illinois Press, 1921), pp. 197-200, 211-212; the present writer’s Total War and the 
Constitution (Princeton University Press, 1947) > PP* 5I—55* 

^3 In Marbury v, Madison Marshall concedes that in the case of oflScers appointed by 
the President with the consent of the Senate, appointment and commissioning are prac- 
tically indistinguishable and declines to say whether the latter completes the former or is 
merely evidence of it. i Cr. 137, 156-157. It is not surprising, therefore, that cases have 
occurred in which the President, by withholding the commission, refused to complete an 
appointment to which the Senate had consented. 12 Opins, A, G, 41 (1866); ibid., 306 
(1867). In the case, on the other hand, of officers whose appointment is vested by act of 
Congress in the heads of departments, appointment and commissioning are distinct, since 
the latter has, by the requirement of the Constitution, to be by the President. Yet even 
such officers are covered by the legislative provision that their commissions shall not have 
the seal of the department affixed to them “before the same shall have been signed by the 
President of the United States” (U. S. Code, tit. 5, § ii), which seems well designed to 
leave with the President the final say whether the appointment shall be consummated. 

On this and other constitutional questions raised by Justice Black’s appointment, see 
Dudley O. McGovney, “Is Hugo L. Black a Supreme Court Justice De Jure?” 26 Cali- 
fornia Law Review (1937), 1—32. For a decision of the Supreme Court of Washington 
sustaining the thesis of eligibility in a case closely paralleling Justice Black’s, see State ex 
rel. Todd v. Reeves, 196 Wash. 175 (1938). 

Willoughby, op. cit., I, 607. 

See in this connection Madison’s message of July 6, 1813, to the Senate, rejecting a 
suggestion that he confer with a committee of the Senate respecting a nomination. “The 
Executive and the Senate,” said he, “in the cases of appointments and of treaties, are to 
be considered as independent of and coordinate with each other,” and the appointment 
of a committee by the latter to confer with the former lost sight of the nature of this 
relationship. Richardson, I, 531. On the other hand, Mr. Roosevelt, in the controversy 
referred to in note 18, below, took occasion to state that all Presidents had recognized 
“that the constitutional procedure is for the President to receive advice, i.e., recommenda- 
tions from Senators.” The New York, Times, February 8, 1939. I know of no other au- 
thority, however, for according the ‘’recommendations’* of individual Senators any 
higher status tha n those of Representatives, or indeed of private citizens. Besides, 
Senators generally make their recommendations prior to nomination, a stage in the pro- 
cedure of appointment with which the Constitution docs not associate them. Vd, note 
32 infra. 

Richardson, I, 58. President John Adams wrote a kinsman in I799 before he 
would venture to nominate a kinsman of theirs for office he “must apply to the 
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senators and representatives of his own state for recommendations,” and added, “The 
Samuel Adams appointed a customhouse officer, was named by the senators and 
representatives of New Hampshire. I know him not.” Works, VIII, 636. 

Earle, p. 494; Farrand, II, 523. “Senatorial courtesy” — in part an outgrowth of the 
secrecy of senatorial proceedings in executive session — was one of the early indications 
that the effort of the Constitution to make the Senate an executive council was not going 
to jell. See on the whole subject Professor George H. Haynes’s admirable The Senate of 
the United States (New York, 1938), I, 54; II, 736 ^ 749 ; also Miss Dorothy Ganfield 
Fowler’s informative article on “Congressional Dictation of Local Appointments,” in 7 
Journal of Politics (February 1945), 25—27. 

On die classic struggles which Presidents Hayes and Garfield waged in succession 
with that redoubtable champion of “senatorial courtesy” in the late seventies and early 
eighties of the last century, Senator Roscoe Conkling of New York, see Binkley, pp. 
155—161. 

In the case of nominees to Cabinet posts the operation of “senatorial courtesy” is 
almost but not quite automatic. Taney was rejected for Secretary of the Treasury in 1834; 
three Tyler nominees were rejected in 1843 and 1844; and one Johnson nominee in 1868. 
The latest such victim of senatorial wrath was Charles B. Warren, whose nominadon by 
President Coolidge to the Attorney Generalship was rejected in March 1925. 

A word should be given the controversy in 1939 between the late President Roosevelt 
and Senators Glass and Byrd of Virginia, growing out of the Senate’s rejection of the 
President’s nominee. Judge Floyd H. Roberts, for a federal judgeship in that state. The 
President, in a letter to Judge Roberts, charged the Senators who invoked “senatorial 
courtesy” on this occasion with “usurping” the presidential power of nominating to office. 
Actually, it would seem that what happened — ^as in all such cases — ^was a temporary 
abdication by the Senate to one or two of its members of its participation in the appoint- 
ing power. On the other hand. Senator Glass, in his answer to the President, was able to 
adduce facts which went some way to show that the President, in an effort to “purge” 
the Virginia Senators, had for the time being abdicated his nominating power to Gov- 
ernor Price and other political foes of Senators Glass and Byrd. The New York Times, 
February 8 and 9, 1939. 

On this point, examine the vast mass of data brought together in Justice Brandeis’s 
dissenting opinion in Myers v. United States and accompanying notes. 272 U. S., 52, 264— 
274. Hundreds of statutory provisions are cited. “Thus,” the opinion summarizes, “Con- 
gress has, from time to time, restricted the president’s selection by the requirement of 
citizenship [some thirty distinct acts of Congress]. It has limited the power of nomination 
by providing that the office may be held only by a resident of the United States [Act of 
Mar. I, 1855, c. 133, dealing with ministers and their subordinates]; of a state [one act]; 
of a particular state [five acts] ; of a particular district [two acts] ; of a particular territory 
[three acts]; of the District of Columbia [Act of May 3, 1802, and four other acts]; of a 
particular foreign country [one act]. It has limited the power of nomination further by 
prescribing professional attainments [some fifty-six acts and joint resolutions], or occupa- 
tional experience [eighteen acts and joint resolutions]. It has, in other cases, prescribed 
the test of examinations [seven acts, including the Civil Service Act of Jan. 16, 1883, c. 
27, sec. 2, and the Foreign Service Act of May 24, 1924, c. 182, sec. 5]. It has imposed the 
requirement of age [three acts]; of sex [two acts]; of race [one act]; of property [Act of 
Mar. 26, 1804, c. 38, sec, 4, legislative council of Louisiana, to be selected from holders 
of realty]; and of habitual temperance in the use of intoxicating liquors [one act — ^re- 
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pcated, perchance, by the Eighteenth Amendment]. Congress has imposed like restrictions 
on the power of nomination by requiring political representation [eighteen acts, includ- 
ing those organizing the interstate commerce and federal trade commissions]; or that the 
selection be made on a nonpartisan basis [twenty-three acts]. It has required, in some 
cases, that the representation be industrial [six acts]; in others that it be geographic 
[seventeen acts and joint resolutions]. It has at times required that tlie President’s nom- 
inees be taken from, or include representatives from, particular branches or departments 
of the government [twenty-six acts and joint resolutions]. By still other statutes, congress 
has confined the president’s selection to a small number of persons to be named by others 
[five acts, including act of February 23, 1920, c. 91, sec. 304, requiring that the railroad 
labor board consist of three to be appointed from six nominees by employees, and three 
to be appointed from six nominees by carriers].” 

Cf. an opinion by Attorney General Sargent advising against a similar feature of the 
McNar5r-Haugen bill, The New YQr\ Times, February 26, 1927; also a protest by Presi- 
dent Harding against a proposal to require that one member of the Federal Reserve 
Board be **a farmer.” Ibid., February 6, 1922. 

The following item from The New Yor^ Times of May 20, 1916, affords an illus- 
tration: 

“Another joker in the Army Reorganization bill is very interesting to those who knov/ 
of the circumstances connected with it. This joker, slipped into the bill behind the closed 
doors of the Conference Committee, as jokers frequently are, is contained in a paragraph 
providing for the appointment of Judge Advocates in the reorganized regular army. 
Probably there never was more peculiar language employed to frame a joker than that 
which reads this way: ‘Provided further. That of the vacancies created in the Judge 
Advocate’s Department by this act, one such vacancy, not below the rank of Major, shall 
be filled by the appointment of a person from civil life, not less than forty-five nor more 
than fifty years of age, who shall have been for ten years a Judge of the Supreme Court 
of the Philippine Islands, shall have served for two years as a Captain in the regular or 
volunteer army, and shall be proficient in the Spanish language and laws.* 

“The one man in the world that this description seems to fit is Judge Adam C. Carson 
of the Supreme Court of the Philippine Islands. Judge Carson is now in the United States 
on leave of absence. His home is at Riverton, Va., in the Congressional district of Repre- 
sentative James Hay, Chairman of the House Committee on Military Affairs, and Chair- 
man of the House conferees on the Army Organization bill. Judge Carson went to Cuba 
after the Spanish war as an officer of one of the immune regiments. Afterwards he was 
an officer in the Philippine army which supplemented the work of the regular troops in 
suppressing the Aguinaldo insurrection. President Taft, while Governor General of the 
Philippines, appointed him a judge of the Court of First Instance and later he was ap- 
pointed a judge of the Philippine Supreme Court.” Judge Carson got the job. 

With this episode should be compared President Arthur’s veto, July 2, 1884, of “an 
act for the relief of Fitz John Porter,” the enacting clause of which read as follows: 

“That the President be, and he is hereby, authorized to nominate and, by and with 
the advice and consent of the Senate, to appoint Fitz John Porter, late a major-general 
of the United States Volunteers and a brevet brigadier-general and colonel of the Aj-my, 
to the position of colonel in the Ajmy of the United States, of the same grade and rank 
held by him at the time of his dismissal from the Army by sentence of court-martial 
promulgated January 27, 1863. ...” Richardson, VIII, 221. 

To this the President objected; 
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"It is apparent that should this bill become a law it will create a new office which can 
be filled by the appointment of the particular individual whom it specifics, and cannot be 
filled otherwise; or it may be said with perhaps greater precision of statement that it 
will create a new office upon condition that the particular person designated shall be 
chosen to fill it. Such an act, as it seems to me, is either unnecessary and ineffective or it 
involves an encroachment by the legislative branch of the Government upon the authority 
of the Executive. As the Congress has no power under the Constitution to nominate or 
appoint an officer and cannot lawfully impose upon the President the duty of nominating 
or appointing to office any particular individual of its own selection, this bill, if it can 
fairly be construed as requiring the President to make the nomination and, by and with 
the advice and consent of the Senate, the appointment which it authorizes, is in manifest 
violation of the Constitution. If such be not its just interpretation, it must be regarded as 
a mere enactment of advice and counsel, which lacks in the very nature of things the 
force of a positive law and can serve no useful purpose upon the statute books.” Ibtd, 

The veto prevailed. Congress has, nevertheless, repeatedly designated individuals, 
sometimes by name, more frequently by reference to a particular office, for tlie perform- 
ance of specified acts or for posts of a nongovernmental character; e.g., to paint a picture 
(Jonathan Trumbull), to lay out a town, to act as Regents of Smithsonian Institution 
(note 41 infra), to be managers of Ploward Institute, to select a site for a post office or 
a prison, to restore the manuscript of the Declaration of Independence, to erect a monu- 
ment at Yorktown, to erect a statue of Hamilton, and so on and so forth. 42 Harvard Law 
Review, 426, 430—431. 

The above note; also 13 Opins, A, G. 516 (1871). In his message of April 13, 1822, 
President Monroe stated the thesis that, as “a general principle,” "Congress have no right 
under the Constitution to impose any restraint by law on the power granted to the 
President so as to prevent his making a free selection of proper persons for these 
[newly created] offices from the whole body of his fellow citizens.” Richardson, II, 129, 
132. The statement is ambiguous, but its apparent intention is to claim for the President 
unrestricted power in determining who are "proper persons” to fill newly created offices. 

U. S. Code, tit. 5, § 633 (2). 

*3 Jhid., tit. 22, §§ 4, 5. 

U. S. Code, tit. 39, §§ 31a and b. 

^3 Shoemaker v. United States, 147 U. S. 283, 301 (1893). 

Ihtdr, United States v, Ferreira, 13 How. 40 (1851) ; ex parte Siebold, 100 U. S. 371 
(1879). 

United States v, Germaine, gg U. S. 508 (1878) is the leading case. For further 
citations see Auffmordt v. Hedden, 137 U. S. 310 at 327 (1890). The Court will, never- 
theless, be astute to ascribe to a head of department an appointment made by an inferior 
of such head. Ekit^ v. United States, 142 U. S. 651, 663 (1892). For the view that there is 
an intrinsic difference between a "public office” and a "public employment,” see Mechem, 
op. cii., pp. 3-5. 

^^On this subject see an extensive correspondence in The New York Times for 
February 12, 19, 21, and 26, and March 12, 1939, which was precipitated by Mr. Carr 
Van Anda’s contention that "inferior officers” comprise all civil officers of the National 
Government except "ambassadors, other public ministers and consuls,” and "judges of 
the Supreme Court,” ^d that Congress could therefore at any time deprive the President 
of his appointing power except as to these. Mr. Van Anda relied chiefly on the following 
statement from the Court’s opinion in the Germaine Case, cited in the previous note: 
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“The Constitution for purposes of appointment very clearly divides all its officers into 
two classes. The primary class requires a nomination by the President and confirmation 
by the Senate. But foreseeing that when offices became numerous, and sudden removals 
necessary, this mode might be inconvenient, it was provided that, in regard to officers 
inferior to those specially mentioned. Congress might by law vest their appointment in 
the President alone, in the courts of law, or in the heads of departments.” 99 U. S. at 509. 

The statement is purely obiter and is furthermore ambiguous; “the President alone,” 
“the courts of law,” and “the heads of departments,” are also “specially mentioned.” 
The view adopted in the text is stated by the Court of Claims in the case of Collins v. 
United States j in the following words: 

“The word inferior is not here used in that vague, indefinite, and quite inaccurate 
sense which has been suggested — ^the sense of petty or unimportant; but it means sub- 
ordinate or inferior to those officers in whom respectively the power of appointment may 
be vested — the President, the courts of law, and the heads of departments.” 14 Ct. Cls. 
568 (1878). 

Mr. Van Anda’s suggestion that Congress divest the President of a large part of his 
appointing power is, of course, quite academic so far as officers appointed by him with 
the Senate’s concurrence are concerned, inasmuch as it would at the same time divest the 
Senate of its part in such appointments. Besides, where could it lodge the appointment of 
“heads of departments” except with “the President alone”? 

However, a question remains — ^why does the Constitution make specific mention of 
“ambassadors,” etc., and of “judges of the Supreme Court”? Possibly as reflecting the 
theory mentioned on p. 84; more probably because the original intention of the Framers 
was to leave the appointment of ambassadors and judges of the Supreme Court to the 
Senate alone and they were accordingly listed specially for this purpose in the report of 
the Committee of Detail. Farrand, II, 183, 

“From March 4, 1933, to the end of 1942, 100,328 nominations were submitted to 
the Senate. Of these, 58,912 were commissioned officers of the armed forces. Post- 
masters totaled 33,966.” The remainder included commissioned personnel in the Public 
Health Service and the Coast and Geodetic Survey and career positions in the foreign 
service. Arthur W. MacMahon, “Senatorial Confirmation,” 3 Public Administration 
Review (aummn 1943), 281-296. The article sketches senatorial efiForts from 1937 
to increase its patronage in the “inferior offices” category. 

286 U. S. 6 (1932) ; cf. United States v, Le Baron, 19 How. 73 (1856). 

30 T/ze New Yori^ Times, January ii, 1931. 

3 ^ Ibid., July 14, 1939. 

33 Writings of James Madison, IX, 112-113; Earle, pp. 493-494; Adams, Life and 
Wor\s of John Adams, III, 575—576. “The Senate cannot originate an appointment. Its 
constitutional action is confined to the simple affirmation or rejection of the President’s 
nominations, and such nominations fail when it rejects them. The Senate may suggest 
conditions and limitations to the President, but it cannot vary those submitted by him, 
for no appointment can be made except on his nomination, agreed to without qualifica- 
tion or alteration,” 3 Opins. A. G. 188 (1837). The opinion cites two unsuccessful 
attempts by the Senate, one in J. Q. Adams’s administration, one in Jackson’s, to reshape 
a nomination to a military grade to the advantage of the nominee. 

33 U. S. Code, tit, 4, § 6; Marbtiry v. Madison, i Cr. 137 (1803). 

34 I Opins. A. G. 631 (1823); 2 tbid., 222 (1830); 3 ibid., 673 (1841); 4 ibid., 523 
^1846); 10 ibid., 356 (1862); II ibid., 179 (1865); 12 ibid., 32 (1866); 12 ibid., 455 
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(186S); 14 ibid., 563 (1875); 15 ibi^^> 207 (1877); 16 ibid., 523 (1880); 18 ibid., 
28 (1884); ibid., 7.^1 (^iZZ 9 )\i 2 . 6 tbid., 2 .S 4 {.1.^0^) \ zo ibid., (1914); 33 20 

(1921). 

In 4 Opins. A. G. 361, 363 (1845), the general doctrine was held not to apply to a 
yet unfilled office which was created during the previous session of Congress, but this 
distinction is rejected in 12 ibid., 455 (1868); 18 ibid., 28; and 19 ibid., 261. 

There have been no fewer than twelve recess appointments to the Supreme Court, and 
only one of the appointees, John Rutledge, whom Washington appointed as Chief Justice 
in 1795, was later rejected by the Senate. The Neuf York. Times, July 29, 1937. 

35 23 Opins. A. G. 599 (1901); 22 ibid., 20 (1898). A “recess’* may, however, be 
merely “constructive,** as when a regular session succeeds immediately upon a special 
session. It was this kind of situation that gave rise to the once famous Crum incident. See 
Willoughby, III, 1508-1509. 

3 ^ U. S. Code, tit. 5, § 56. 

37 The following extracts from a Washington press despatch of December 18, 1914, 
tell how President Wilson once violated the understanding: 

“The Bloom case is unprecedented so far as Senators can recall. John H. Bloom was 
nominated for postmaster. Five hundred citizens of Devils Lake protested. The charges 
against Bloom were serious and involved his personal character. The Senate Committee 
rejected it in August. 

“The President then sent to the Senate the nomination of Mrs. Marjorie Bloom, wife 
of the man whose nomination had been rejected. This nomination was in turn rejected. 
The President then conferred a recess nomination on Mrs. Bloom as soon as Congress 
adjourned and she took the office under a commission. Today her name was again sent 
to the Senate. 

“It is probable that when the Senate comes to deal with the case at Devils Lake it may 
go even further than a formal rejection and refer the nomination of Mrs. Bloom back to 
the President with a direction to the Secretary of the Senate to call his attention to the 
fact that the nomination was rejected by the Senate in October and citing the Constitution 
of the United States, which provides that such nominations shall be made ‘by and with 
the advice and consent of the Senate.* *’ 

The Senate has occasionally confirmed nominees whom it originally rejected, upon 
the nomination being renewed. Willoughby, III, 1508. 

3S 6 Opins. A. G. 358 (1854); 12 ibid., 41 (1866); 25 ibid., 259 (1904); 28 ibid,, 95 
(1909). Probably the most extreme case on record of the assignment of a person — ^and 
one apparently without official status at the time — to the duties of an absent official 
occurred in Jefferson’s second term. Henry Adams tells the story in his History as follows: 

“When Congress met, Dec. 2, 1805, Breckenridge was attorney-general under a 
temporary commission, and Robert Smith who had ceased to be Secretary of the Navy on 
the confirmation of his successor, March 3, was acting as secretary under no apparent 
authority. Dec. 20, 1805, the President sent a message to the Senate making nominations 
for vacancies which had occurred during the recess, for which commissions had been 
granted ‘to the persons herein respecdvely named.* One of these persons was John 
Breckenridge of Kentucky to be Attorney-General of the United States, and the nomina- 
tion was duly confirmed. Breckenridge*s permanent commission bore date Jan. 17, 1806. 

“These dates and facts are curious for the reason that Robert Smith, who had ceased 
to be Secretary of the Navy, March 3, 1805, ceased necessarily to be attorney-general on 
the confirmation of Breckenridge, and continued to act as Secretary of the Navy without 
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authority o£ law. The President did not send his name to the Senate, or issue to him a 
new commission either permanent or temporary. On the official records of the Depart- 
ment of State, not Robert Smith, but Jacob Crowninshield, was Secretary of the Navy 
from March 3, 1805, till March 7, 1809, when his successor was appointed, although 
Jacob Crowninshield died April 15, 1808, and Robert Smitli never ceased to act as 
Secretary of the Navy from his appointment in 1801 to his appointment as Secretary of 
State in 1809. During the whole period of Jefferson’s second administration, his Secretary 
of the Navy acted by no known authority except the verbal request or permission of the 
President.” History of the United States (New York, 1893), III, Adams might 

have added that from March 4, 1803, till his death in 1808, Crowninshield was a mem- 
ber of Congress. I must say, the story seems to me rather fishy. For legislation governing 
this matter today, see U. S. Code, tit. 5, §§ 4-8. 

39 The most dramatic cases of the President exercising his prerogatives direcdy prior to 
World War II were Washington’s accompanying his forces part of the way at the time of 
the “Whiskey Rebellion” and Wilson’s attendance at the Versailles Peace Conference. 

40 7 Opins. A, G. 453, 464-465 (1855). 

Williams v. United States, i How. 290, 297 (1843). By the Act of August 19, 1S46 
(9 Stat. 102), as amended, the President, Vice-President, the Chief Justice, and the heads 
of the executive departments are constituted the Smithsonian Institution, over whose 
meetings “the President, and in his absence the Vice-President, shall preside.” U. S. Code, 
tit. 20, §§41 and 45. This is doubtless a personal duty, but not a very arduous one. 
Earlier, expenditures from die secret-service fund had to be vouched for by the President 
personally (2 Stat. 78), but this provision has long since dropped out of the statute book. 

The Hew Yor\ Times of March 12, 1923, contained the following item: 

“A little less than two years ago Judson C. Welliver, executive clerk at the White 
House, stepped across the corridor which separates his office from that of President 
Harding to place some papers on the President’s desk. To his surprise, for it was but a few 
minutes after 8 o’clock in the morning, he found the President already seated and busily 
signing papers from a two-foot stack. 

“ *Good morning, Mr. President,’ Mr. Welliver said. T didn’t know you had come to 
the office.’ 

“ *Yes, I came in just now,’ the President replied. T had a lot of papers to sign, and 
thought I might as well get them out of the way.’ 

“ ‘Anything important.?’ 

“‘Yes and no,’ said the President. ‘I am beginning to find out something about being 
President and the amount of time it demands. You can hardly imagine what I am doing 
now. This stack of papers is just so much routine. They arc the wills of Indians. The 
President has to countersign the will of every Indian with whom the Government has 
dealings. If the will is not so countersigned it is null and void. And so 1 expect to put in 
the next hour or so countersigning these wills.* 

“ ‘But can’t someone else sign them for you?’ Mr. Welliver inquired. 

“ *No; not under the law. There are only two — ^possibly three — persons in the United 
States authorized to sign the President’s name. They are employees of the General Land 
Office and they sign the President’s name, under certain safeguards and precautions, to 
the patents granted by that office. But there is no one else who may do so.’ 

“ *I am beginning to find out,* Mr. Harding went on, ‘that this job of being President 
is one that makes almost inordinate demands upon a man’s time.’ ” 

I can find no justification in the U. S. Code for the statement that the President is 
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required to sign the wills o£ Indians; that seems to be the duty of the Secretary of the 
Interior. Ibid., tit. 25, §373. The statement, however, that the President’s name is affixed 
to land patents by authorized clerks of the General Land Office is correct. Ibid., tit. 43, 
§§ 8, 9. Originally it had to be affixed by the President himself, i Stat. 109 (April 10, 
1790). 

More recent efforts to ease the President’s lot by relieving him of minor statutory 
duties are mentioned in the following Associated Press despatch: 

“WASHINGTON, Aug. 30 [1942] — ^Many steps were being taken, official sources re- 
lated today, to clear President Roosevelt’s desk of petty routine so he can concentrate on 
the war. 

“Until recently, for instance, the President was forced to examine hundreds of orders 
putting a few acres of land in the public domain or taking this property off. The Budget 
Bureau and the Justice and Interior Departments worked out a procedure by which, 
for the first time in history, the President was relieved of these matters. 

“More hundreds of orders were being signed by Mr. Roosevelt authorizing experi- 
enced government workers to stay in service after reaching the retirement age of 70, A 
study of Civil Service laws showed that the same goal could be gained without bothering 
the President by technically retiring the employes and rehiring them instantaneously. 

“Officials are sponsoring legislation to permit department heads to settle the hun- 
dreds of 'personal injury’ claims — ^up to $1,000 — of citizens against the government. 
At present special acts of Congress to pay the claims must be signed by the President. 

“No one but the President can sign an act of Congress, but this situation has been 
improved, too. The President usually asks his various departments to study these new 
acts before he signs or vetoes them. Formerly the one official copy of the act was passed 
around for this purpose until, in some cases, the copy was lost or became so soiled and 
dog-cared it was illegible. 

“Now, however, the same printing type from which the official copy is made is used 
to make duplicates which subordinates can handle safely, while the President has 
the clean, official copy before him during the full ten days within which he must act.” 

RunJ{le V. United States, 122 U. S. (1887). By the theory of the case the President 
was in this instance exercising a judicial, and hence nondelegable, function; from which 
it followed that his approval of the decree “must be authenticated in a way to show” 
that it was “the result of his own judgment.” Cf, in re Chapman, 166 U.S. 661 (1897), 
and other cases there cited as establishing that “the presumptions in favor of official action 
. . . preclude collateral attack on the sentences of courts-martial.” Confirmation by the 
President of sentences of courts-martial is sdll required in several instances. U.S. Code, tit. 
10, § 1519. How this may be shown, however, still remains a question, in view of the 
Chapman Case. 

^Wilcox V. ]ac\son, 13 Pet. 498 (1839); United States v. Eliason, 16 Pet. 291 
(1842) ; Williams v. United States, i How. 290 (1843) ; The Confiscation Cases, 20 Wall. 
92 (1874); Wolsey V. Chapman, loi U. S. 755 (1879); 7 Opins. A. G, 479 (1855). 

44 Opins. A. G. 470. 

45 Writings of James Madison, V, 392; also 398, 401, 402, etc., where he insists upon 
the unity of the Executive Department; although in other passages (ibid., 362, 364, 399- 
400), he seems to regard the power of removal as primarily a power to get rid of mal- 
feasant subordinates. Hamilton’s position in The Federalist is not entirely clear of doubt 
either. In No. 70 (Earle, p. 455), he insists upon the value of unity in the Executive, and 
in No. 72 he writes as follows: 
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“The administration of government, in its largest sense, comprehends all the opera- 
tions of the body politic, whether legislative, executive, or judiciary; but in its most 
usual and perhaps in its most precise signification, it is limited to executive details, and 
falls peculiarly within die province of the executive department. The actual conduct of 
foreign negotiations, the preparatory plans of finance, the application and disbursement 
of the public moneys in conformity to the general appropriations of the legislature, the 
arrangement of the army and navy, the direction of the operations of war, — these, and 
other matters of a like nature, constitute what seems to be most properly understood by 
the administration of government. The persons, therefore, to whose immediate manage- 
ment these different matters are committed, ought to be considered as the assistants or 
deputies of the chief magistrate, and on this account, they ought to derive their offices 
from his appointment, at least from his nomination, and ought to be subject to his super- 
intendence.” Earle, pp. 468— 469. 

The removal power, on the other hand, he divided between the President and the 
Senate. Ibid., 497. Later, as Secretary of the Treasury, Hamilton regarded himself as 
standing in a very immediate relation to Congress. Says H. C. Lodge: “He could not rid 
himself of the idea that he was really the prime minister, a notion encouraged by the 
way in which Congress had thrown all sorts of questions into his hands for decision.” 
Alexander Hamilton (Boston, 1898), p. 156. 

Act of September 2, 1789, c. 12, § 2; U. S. Code, tit. 5, § 242. 

47 Cf. U. S. Code, tit. 5, §§ 156, 190, 361, 412, 481, 485. 

1 Cr. 137, 165-166 (1803). 

1 Opins. A. G. 624 (1828). Wirt continued; “To interpret this [the “take care”] 
clause so as to throw upon the President the duty of personal interference in every 
specific case of an alleged or defective execution of the laws, and to call upon him to 
perform such duties himself, would not only be to require him to perform an impossibil- 
ity himself, but to take upon himself the responsibility of all the subordinate executive 
officers of the government — a construction too absurd to be seriously contended for.” See 
also 4 ibid., 515 (1846); 5 ibid., 287 (1851) and 630 (1852); ii ibid., 109 (1864); 15 
ibid., 94 (1876) ; etc. “The President has, under the Constitution and laws, certain duties 
to perform, among these being to take care that the laws be faithfully executed; that is, 
that the other executive and administrative officers of the government faithfully perform 
their duties; but the statutes regulate and prescribe these duties, and he has no more 
power to add to, or subtract from, the duties imposed upon subordinate executive and 
administrative officers by the law, than those officers have to add to or subtract from his 
duties.” 19 Ibid., 686 (1890). The decision of a United States consular officer refusing a 
visa to an alien may not be overruled by a Cabinet officer. United States ex rel. Ulrich v. 
Kellogg, 30 F. (and) 984 (1929). “President Roosevelt decided today [May 11] that he 
was powerless to override the judgment of any one of six Cabinet officers and direct 
the sale of helium to Germany. Accordingly, an act of Congress modif3nng the existing 
authorizing statute appeared necessary if the transaction was to be carried out.” The 
New Yor/^ Times, May 12, 1938. See further note 60 infra; also note 94. 

See generally Mary L. Hinsdale, A History of the President's Cabinet (Ann Arbor, 
1911); and Henry B. Learned, The President's Cabinet (New Haven, 1912). 

For firsthand Cabinet interiors see the Memoirs of John Quincy Adams (Philadelphia, 
1874-1877) ; Diary of James K. Pol^ During His Presidency (Chicago, 1910) ; TIte Diary 
of Gideon Welles (Chicago, 1911); and other similar works listed by Wilfred E. Binkley 
in his President and Congress, pp. 301— 312. 
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51 Art I, § 2, par. i. This clause is the modest residuum o£ numerous efforts in the 
Convention of 1787 to load the President with a “Council of State.” H. B. Learned, op, 

' ciu, Ch. III. An “exclusive” construction of Art. i, § 2, par. i, such as was applied in 
Uarbury v. Madison to tlie opening clause of Art. Ill, § 2, par. i, defining the Supreme 
Court’s original jurisdiction, would render the Cabinet “unconstitutional. 

52 vd, pp. 253-255 sttpra. 

53 Learned, op, at., p. 127. Earlier steps in the “evolution” of the Cabinet are sum- 
marized in Andrew C. McLaughlin’s Constitutional History of the United States (New 
York, 1935), pp. 245-246. See also Charles Marion Thomas’s excellent volume, Ameri- 
can Neutrality in 1793, A Study in Cabinet Government (Columbia University Press, 
1931), for much incidental light. Even after the definite emergence of the Cabinet 
written opinions of the heads of departments — and especially those of Hamilton and 
Jefferson — were of great importance in illuminating the presidential mind. See John 
Marshall, Life of Washington (1807), V, 403 ff. The idea that the President was bound 
to consult the Cabinet on important matters (see Ch. I, notes 47 and 55, pp. 378, 380— 
381 supra) arose very early. See Hamilton, Works (J. C. Plamilton, ed.), VII, 708. 

54 For a reliable although ratlier caustic narrative of the episode, see W. G. Sumner, 
Andrew Jackson (Boston, 1899). 

55 Wyman, Willoughby, Fairlie, Finley, and Sanderson all seem to take this general 
position. Wyman’s language is as follows: “This account of this event is worth a hundred 
cases from the law reports. The President, it appears, has the power in all matters what- 
soever to force any ofScer whatsoever to do any act which the officer has die power to 
do. He can dictate in all matters because of his power of instant dismissal, without giving 
reasons therefor, and thereupon the right to immediate appointment without limitation 
therein. . . . Might makes Right. Whatever the superior commands will be done by the 
inferior. Because of this sanction, an administration which is centralized in its organiza- 
tion will always prove to be centralized in action.” Bruce Wyman, Principles of the 
Administrative Law (St. Paul, 1903), p. 233. 

5 ^ Richardson, III, 79—80. The issue involved in Duane’s removal had been antici- 
pated in connection with the enforcement of Jefferson’s Embargo, and had been decided 
judicially in die opposite way. Mr. Warren tells the story in his 'The Supreme Court in 
United States History: 

“It was a matter of considerable astonishment and resentment to Jefferson that the 
first judicial act of interference with his Embargo Laws should come from his own Re- 
publican appointee to the Court, the young Judge, William Johnson, and from the 
strongly Republican State of South Carolina. The episode forms one of the most striking 
illustrations of judicial independence in American history, and deserves more detailed 
notice than has hitherto been given to it. The case in which Judge Johnson felt called 
upon to act arose in the United States Circuit Court for the District of South Carolina — 
Ex parte Gilchrist. Under the Embargo Act of April 25, 1808, collections of customs 
were required to detain any vessel ostensibly bound with cargo to United States ports, 
whenever in their opinion the intention was to evade the Embargo. In the enforcement 
of this law, Jefferson had assumed to direct the Secretary of the Treasury to instruct 
collectors to detain all vessels loaded with provisions and such a letter of instruction was 
sent out, in spite of the fact that the statute expressly vested the collectors with the right 
of determination as to detention. This action had aroused intense excitement, especially 
at the North. ... A test of its legality was at once made in the Circuit Court, when on 
May 24, a vessel owner in Charleston petitioned for a mandamus to require the collector 



NOTES TO CHAPTER III 425 

to grant a clearance of a vessel bound for Baltimore and loaded with rice, clearance of 
which had been refused by the collector, acting under the Presidential instructions, though 
he personally was of the opinion that the vessel was not intending to evade the Embargo. 
Four days later. Judge Johnson announced his decision, granting the mandamus and hold- 
ing Jefferson’s instructions to the collector to have been illegal and void, as unwarranted 
by the statute. ‘We are of opinion,’ he said, ‘that the Act of Congress does not authorize 
the detention of this vessel,* under the facts presented; that without the sanction of law, 
‘the collector is not justified by the instructions of the Executive in increasing restraints 
upon commerce .... At the utmost, the collector could only plead the influence of advice, 
and not the authority of the Treasury Department, in his justification.’ ** Warren, I, 324— 
326, citing 5 Hughes i; Hall's American Law Journal (1808); and Federal Cases 
No. 5420. 

57 12 Pet, 524 (1838). 

539-540. 

59 The following extract from the argument for Kendall is worth quoting: 

“The argument of the postmaster general, and of the attorney general, assumes that 
the post office department is an essential part of the executive department of the govern- 
ment; and from this position infers the want of the jurisdiction claimed. The assumption 
has been shown to be inaccurate; but even if true, it is not easy to perceive the connection 
between the premises and the conclusion. 

“We are referred to the debates in the convention, to show the anxiety of that body to 
preserve separate and distinct the three great departments. I will, in return, refer to the 
47th and to the succeeding numbers of the Federalist, for a correct exposition of this 
maxim of political philosophy, and its practical adoption in our constitution. 

“Starting from this basis, the constitution is appealed to; and by the aid of some inter- 
polation and some extravagant interpretation, we are told substantially, if not in terms: 

“i. That the clause in the constitution which provides that the executive power shall 
be vested in the President, actually confers upon him all that power which, in any age 
of the world and under any form of government, has been vested in the chief executive 
functionary; whether king or czar, emperor or dictator. 

“2. That the clause which imposes upon the executive the duty of seeing that the 
laws arc faithfully executed, contains another large grant of power. 

“3. That, as a means to the performance of this duty, he is invested with the power 
of appointment to and removal from office. 

“4. That the power of appointment and removal carried with it the power to direct, 
instruct, and control every officer over whom it may be exercised, as to the manner in 
which he shall perform the duties of his office. 

“My observations upon these points shall be few and brief: 

“The first proposition was, perhaps, for the first time distinctly advanced by General 
Hamilton, in his Letters of Pacificus, No. i, p. 535. A great and revered authority, but 
subject to occasional error. It was fully answered by Mr. Madison in the Letters of Hel- 
vidius, p. 594, etc., and has since remained dormant. The second is now for the first time 
broadly asserted. Its dangerous tendencies — ^its hostility to every principle of our institu- 
tions, cannot be exaggerated. The true signification of this part of the constitution, I 
take to be simply this, that the President is authorized to employ those powers which are 
expressly entrusted to him to execute those laws which he is empowered to administer; 
or, in the language of the late Chief Justice, he is at liberty to employ any means which 
the constitution and laws place under his control, 2 Brockenb. loi. 
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“The third proposition is a palpable and unwarrantable interpolation o£ the constitu- 
tion. The fourth, if the power claimed is derived from the power of appointment, would 
make the judges dependent upon executive dictadon; if from that power and that of 
removal, conjoindy, would make it the true theory of the English constitution, diat the 
king might instruct, direct, and control the lord chancellor in the performance of his 
judicial duties. It would make him the keeper of the chancellor’s conscience. 

“The right to command, direct and control, involves the correlative duty of obedience. 
No officer can be criminally or civilly punished for obedience to the lawful command of 
a superior, which he is bound to obey. This doctrine, then, asserts the entire irresponsi- 
bility of ail officers, except to this one superior. 

“One of the practical inferences from these premises is, that the judiciary department 
cannot execute its own judgments; a proposidon distinedy avowed by the postmaster 
general in his return, p. 127-8-9, and asserted, in terms equally distinct, by die attorney 
general, in p. 152.“ Ibid., 571—572. 

Ibid., 610. Further along the Court adds: “It is urged at die bar, that the postmaster 
general was alone subject to the direcdon and control of the President, with respect to 
the execution of the duty imposed upon him by this law; and this right of the President 
is claimed, as growing out of the obligation imposed upon him by the constitution, to 
take care that the laws be faithfully executed. This is a doctrine that cannot receive the 
sanction of diis court. It would be vesting in the President a dispensing power, which has 
no countenance for its support in any part of the constitution; and is asserting a principle, 
which, if carried out in its results, to all cases falling within it, would be clothing the 
President with a power entirely to control the legislation of Congress, and paralyze the 
administration of justice. 

“To contend that the obligation imposed on the President to sec the laws faithfully 
executed, implied a power to forbid their execution, is a novel construction of the con- 
stitution, and entirely inadmissible.” Ibid., 612— 613. 

Although Stokes got his mandamus, it seems to have netted him little, and his later 
attempt to recover damages from Kendall was thrown out of Court on the ground that he 
had already exhausted his right to a remedy. Kendall v. Sto\es et al., 3 How. 87 (1845). 
President van Buren sharply criticized the decision, “such a power having never before 
been asserted or claimed by that [the District] court.” He asked Congress to abolish 
this branch of jurisdiction, but Congress failed to respond. Richardson, III, 504-505. 

Art. I, § 4. 

62 272 U.S. 52. Much of my discussion here of the Myers Case is taken from my 
Removal Fotver of the President (New York, 1927). 

^3 In Wallace v. United States, 257 U.S. 541 (1922) it was held that the limitations 
imposed on the President’s power to remove an army officer (119 Art. of War, 39 Stat. 
699) do not apply when the removal is approved by the Senate through its consent to a 
new appointment to the post. Chief Justice Taft’s opinion contains a suggestion that 
when the removal power is thus exercised it is illimitable — ^which is bad logic, but at any 
rate indicates the Court’s perception of the special risks likely to attend judicial inter- 
vention in such a case. 

^19 Stat, 80, 91. To this day the Postmaster General and the Assistant Postmaster 
Generals are appointed and removable “by and with the advice and consent of the 
Senate.” U.S. Code, tit. 5, §§ 361, 363. 

Annals of Confess, I, 368 ff., or 383 ff., according to the printing used. 

Federalist 77; Earle, p. 497. Earlier, however, in No. 72 Hamilton had indicated the 
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opinion that the heads of departments ought always to be the choice of tlie incumbent 
President; Earle, p. 469. “In the Federalist, he, Hamilton, had so explained the removal 
from office as to deny the power to the President. In an edition of the work at New York, 
there is a marginal note to die passage that ‘Mr. Hamilton had changed his view of the 
Constitution on that point.’ ” Madison to Rives, January 10, 1829. Letters and Other 
Writings (Philadelphia, 1865), IV, 5. 

My Removal Power of the President (note 62 supra), pp, 26—31. Webster’s position, 
as set forth in his answer to Jackson’s Protest Message, was as follows: 

“The regulation of the tenure of office is a common exercise of legislative authority, 
and the power of congress in this pardcular is not at all restrained or limited by anything 
in die constitution, except in regard to judicial officers. All the rest is left to the ordinary 
discretion of the legislature. Congress may give to offices which it creates (except those of 
judges) what duration it pleases. When die office is created and is to be filled, the Presi- 
dent is to nominate the candidate to fill it; but when he comes into office, he comes into 
it upon the condidons and restrictions which the law may have attached to it.” 

“If Congress,” he condnued, “were to declare by law that the Attorney General, or 
the Secretary of State should hold office during good behavior,” its action might be 
unwise, but it would not be unconsdtudonal. Writings and Speeches of Daniel Webster 
(National ed.) (Boston, 1903), VII, 196—199. 

13 Pet. 225, 230 (two cases). The argument of counsel on both sides affords an 
exposition of the common law theory of office. Jones, who appeared against Hennen’s 
application for a mandamus, set forth the theory adopted by the Court, as follows: 

“The right to remove is an incident to the power of appointment. It is essential to the 
exercise of the power to appoint; and the power which is given by the law cannot exist 
without this incident, 

“If the common law has any bearing on this question, it is very remote. The Constitu- 
tion of the United States, and the laws made in conformity with the provisions of the 
Constitution, are essentially different from the common law, as to appointments to offices, 
and as to the tenure by which they are held. 2 Black. Commentaries, 36, 37. The law of 
the tenure of office in England is regulated not by any principles of ethics, or express 
provision, but by immemorial usage. Office is there an incorporeal hereditament, as a 
right of way. There is, under the common law, an estate in an office. 

“But in the United States this is not so. There is in this country no estate in any office. 
No property in an office. Offices are held for the benefit of the community in which their 
functions are exercised. As to the tenure and nature of office in England: cited Coke Litt. 
378a. 4 Institute, 1 17. Coke Litt. 233b. 2 Institute, 388. 

“The position in England is, that unless the statute which creates the office limits its 
tenure, at the time of the creation; it is an office for life, as at the common law. But here 
no such principles prevail. The common law does not apply to offices, which are all 
created by the Constitution, or by express statute.” Ibid,, 253-254. 

P. 100 supra, 

70 Removal Power, pp. 36—41. 

Pp. 83—84 supra, 

272 U. S. at 134. 

All these provisions can be easily traced through the index to the U. S. Code. 

'^^Ibid., tit. 31, § 43. 

"'^Ibid,, tit. 29, § 153. 

5^^295 U. S. 602 (also styled Rathbun, Executor v. United States), 
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These facts are given at the outset of Justice Sutherland’s opinion for the Court. See 
also The New York Times, October 8, 1933. The Federal Trade Commission at once 
recognized “the validity of said Executive order removing Mr. Humphrey”; and declined 
*‘to furtlier recognize” him as a member of the commission. Ibid., October 10, 1933. 
Also, in due course, Comptroller General McCarl ruled that Humphrey was no longer 
entided to the salary of the post from which he had been ousted. Ibid., November 12, 
1933. Both actions were doubdess based upon the decision in the Myers Case. 

But suppose a like situation should arise today, what attitude would the Trade Com- 
mission, or other similar body, and the Comptroller General be apt to take? Or suppose 
the Senate to have joined in a removal contrary to statute, would the Court itself inter- 
pose? Theoretically it ought to; but it would unquestionably be very astute to obviate 
such a situation. Cf. Blake v. United States, 103 U. S. 227 (1880), and Wallace v. United 
States, 257 U. S. 541 (1922). 

295 U. S. 627-629. 

“^^Ibid., 631. 

But this interpretation of the decision still leaves doubtful the constitutionality of 
the Act of August 24, 1912, c. 389, 36, 37 Stat. 555, which provides that “no person in 
the classified civil service of the United States shall be removed therefrom except for such 
cause as will promote the efficiency of said service and for reason given in writing, and the 
person whose removal is sought shall have notice of the same and of any charges preferred 
against him, and be furnished with a copy of the same, and also be allowed a reasonable 
time for personally answering the same in writing; and affidavits in support thereof; but 
no examination of witnesses nor any trial or hearing shall be required except in the dis- 
cretion of the officer making the removal. . . .” U. S. Code, tit. 5, § 652. 

Even if this be considered as restrictive of the President’s removal power, it seems to 
me to be entirely constitutional so far as it protects officers with merely ministerial duties 
vested in them by statute. The distinction in the Humphrey Case between such an officer 
and those protected by that decision is not logical. For there is no reason why Congress 
should not have power to protect against arbitrary removal even the humblest agents of 
its delegated powers, a conclusion to which Skurtleff v. United States, 189 U. S. 311, 
lends aid and comfort. On the other hand, once Congress designates any officer or agency 
of the government as an instrument of the President’s constitutional or statutory powers, 
it thereby automatically renders such officer or agency, whatever may be its other powers 
or duties, removable by the President at will. C/. opening paragraph of note 59 supra. 

277 U. S. 189, 202 (1928). 

The Comptroller’s office is, of course, a direct descendant of the British Comptroller 
and Auditor, “who holds his office during good behavior, with a salary paid by statute out 
of the Consolidated Fund and who considers himself in no sense a servant of the Treasury 
but an officer responsible to the House of Commons.” A. Lawrence Lowell, The Govern^ 
ment of England (1908), I, 289. 

^^That Justice Sutherland probably did not appreciate the logical bearing of his 
dictum is indicated by the following anecdote by Professor Cushman: 

“In 1937 Mr. Justice Sutherland was on the bench during the oral argument in the 
Shipping Board cases. One who was present in Court at this time reported the following 
interesting colloquy which took place. Mr. James W. Ryan, counsel for the shipping com- 
pany, was urging upon the Court the argument, earlier summarized, that the United 
States Shipping Board could not constitutionally be put by executive order or by act of 
Congress 'in’ the executive branch. The Shipping Board, he argued, was not an ‘execu- 
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tive agency’ and could not be an ‘executive agency’ because it was not in the executive 
branch of the government. 

“Justice Sutherland, who had been sitting back in his chair and asking occasional 
questions during the course of the argument, leaned forward quickly when he heard this, 

“ ‘Did you say that the Shipping Board was not in the executive branch of the govern- 
ment?’ he said — as though he did not believe he had heard correctly. Several other Justices 
smiled condescendingly at counsel as though he were making a farfetched proposition.’ 

“ *Yes, your Honor,’ Mr. Ryan replied. 

“ ‘What makes you think that? Where do you find any legal basis for such a conclu- 
sion?’ the Justice wished to know. 

“ ‘Why in your Honor’s opinion in the Humphrey case, this Court held that the 
Federal Trade Commission and similar regulatory agencies were not in the executive 
branch of the government. The Shipping Board fell within the same general category as 
the Federal Trade Commission and the Interstate Commerce Commission.’ Mr. Ryan 
then proceeded to read certain portions of that opinion. 

“ ‘What branch of the Government do you think the Shipping Board was in, if it was 
not in the executive branch?’ the Justice wanted to know. 

“ ‘In the legislative branch, your Honor.* 

“Justice Sutherland shook his head, as though he disagreed, and seemed to be thinking 
the quesdon over as the discussion went on to other points.” Robert E. Cushman, The 
Independent Regulatory Commissions (Oxford University Press, 1941), pp. 447—448. 
Professor Cushman further comments: “An arm of Congress is not a distinctive designa- 
tion. Every oflScer and agency created by Congress to carry laws into effect is an arm of 
Congress .... The term may be a synonym; it is not an argument,” Ibid,, p. 451, 

^ U. S. Code, tit. 16, §§ 831c and e. 

85 The President stated his own case very satisfactorily. The New Yor\ Times, March 
19, 22, and 24, 1938; see also note 49 supra\ and Morgan v. T,V,A,, 28 Fed. Supp. 732 
(August 1939). For the view that the President had no power to remove Morgan, see 
Arthur Larson, “Has the President an Inherent Power of Removal of His Non-Executive 
Appointees?” reprinted from the Tennessee Law Review for March 1940, Professor 
Larson’s major premise is indicated in his tide; it is that TVA lies outside the Executive 
Department. He accordingly gives the provisions of the TVA Act which makes members 
of the Authority removable by concurrent resolution of the houses an exclusive inter- 
pretation. Granting this premise, the conclusion follows logically enough, but I reject the 
premise. As appears from what I say in the text, I regard all nonjudicial agencies for 
carrying out the law as being “executive” in the sense of the Constitution, and think 
that the vast body of practice and doctrine under the Constitution sustains this view. 

See note 80 supra. 

President Coolidge attempted at least once, although unsuccessfully, to evade statu- 
tory restraints upon his removal power by demanding a blank resignation beforehand 
from the person whom he contemplated appointing. The story is told in the following 
memorandum of a conversation between the President and Hon. William F. Culbertson, 
Vice-Chairman of the Tariff Commission at the time, and a letter from Culbertson to the 
late Senator Costigan of Colorado: 

“Contemporary memorandum of the interview with the President, Sept. 8, 1924: 

“Shortly after I reached my ofiSce this morning, about 9 :30 , 1 received a request over 
the telephone to come to the White House to see the President. I went over immediately. 
The President was reasonably cordial. He began by saying that the subject of the inter- 



430 


PRESIDENT: OFFICE AND POWERS 


view was Mr. David J. Lewis’s reappointment. Mr. Lewis’s term as a member of the Tariff 
Commission expired yesterday. The President stated that he intended to reappoint Mr. 
Lewis, but that he desired that Mr. Lewis prepare and give to him a letter of resignation 
as a member of the Tariff Commission. At first I did not fully comprehend the nature of 
this request. 

spoke of Mr. Lewis’s term having already expired. Then the President explained 
that he wanted Mr. Lewis to submit his resignation under the new commission, to be 
effective in case he (the President) desired at any time in the future to accept it. 

**The President at this point called in Mr. Forster, one of his secretaries, and instructed 
him to make out Mr. Lewis’s commission of reappointment as a member of the Tariff 
Commission, effective today. 

“The President then handed me a sheet of White House paper so that I could take 
down the tenor of the letter which he wished Mr. Lewis to write. I wrote down the fol- 
lowing words: *I hereby resign as a member of the Tariff Commission, to take effect 
upon your acceptance.’ 

“I raised the objection at this point that an unqualified resignation of this kind would 
imply on the record that Mr. Lewis did not desire to continue as a member of the Tariff 
Commission. 

“The President replied that this was a matter for Mr. Lewis to decide. In explanation 
of his request, the President said he desired to be free after the election concerning the 
position filled by Mr. Lewis. He said that if he were not elected, the Democrats might 
undertake to hold up other appointments which he made during the next session of the 
Senate, and he implied that he desired to use the appointment of Mr. Lewis for trading 
purposes in case of necessity. 

“I thereupon asked the President whedier I could have his assurance that if he were 
re-elected Mr. Lewis could be continued as a member of the Tariff Commission. He said 
that he could not at this time make any commitments, 

“We then talked of other matters, and at the end the President asked me to have Mr. 
Lewis see him during the afternoon, when he said he would give him his commission.” 

Mr. Lewis declined to sign the letter, but Mr. Coolidge, though greatiy annoyed to 
see his little scheme thwarted, gave him his commission just the same. The New Yorl^ 
Times, January 17, 1926. See also Congressional Record, January 13 and 16, 1926. Of 
course, a really successful enterprise of this sort, in evasion of the laws, would not be apt 
to leak out. 

The Senate still retains a large control over the removal power through its power 
to ratify the appointment of a successor. In Coolidge’s administration tlie terms of certain 
members of the ICC ran out whom Coolidge did not wish to reappoint, but was com- 
pelled to when information was conveyed to him by underground channels that the 
Senate would not ratify other appointees. 

The Committee was set up March 20, 1936, in accordance with Public Law No. 
739» 74th Congress, 2nd sess. Its membership was distinguished, comprising Messrs. 
Louis Brownlow, Chairman, Charles E. Merriam, and Luther Gulick. It was aided by a 
highly competent research staff, including among others Professors Joseph P. Harris, 
Director, Robert E. Cushman, William Y. Elliott, James Hart, Arthur N. Holcombe, 
Arthur W. MacMahon, Harvey C. Mansfield, Schuyler C. Wallace, and Edwin E. Witte. 
It transmitted its report to the President January 8, 1937, and he in turn forwarded it to 
Congress on January 12, with a covering message. 

The quotations in the text can be readily found in the Report of the Committee 
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with Studies of Administrative Management in the Federal Government (United States 
Government Printing Office, 1937), pp. iii— v, 1—53- 

Dean James M. Landis cridcized this feature of the Committee’s report as especially 
ill-founded, saying: 

“Only a year ago a distinguished group of scholars, reporting to the President of the 
United States — in language hardly indicative of academic restraint — described the inde- 
pendent administrative agencies of the federal government as constituting *a headless 
“fourth branch” of the Government, a haphazard deposit of irresponsible agencies and 
uncoordinated powers,* whose institution did ‘violence to the basic theory of the Ameri- 
can Constitution that there should be three major branches of the Government and only 
three.’ 

“Such apotheosizing obscures rather than clarifies thought. Despite this chorus of 
abuse and tirade, the growth of the administrative process shows little sign of being 
halted. Instead, it still exhibits the vigor that attends lusty youth, and, if we have defined 
our subject rightly, it is a youth with which we arc concerned. For here is an institution 
that has existed for less than a century and which, with a few exceptions, has been of 
public moment for only a little more than half that time. Yet, its extraordinary growth in 
recent years, the increasing frequency with which government has come to resort to it, the 
extent to which it is creating new relationships between the individual, the body eco- 
nomic, and the state, already have given it great stature.” The Administrative Process 
(Yale University Press, 1938), pp. 4-5 (quoted by permission of the publisher). 

The late Commissioner Eastman had expressed similar views as far back as 1927: 
“The commissions are not irresponsible. Their members are appointed by the President, 
their decisions are subject to judicial review, and Congress, which establishes them, deter- 
mines their policy and can change it at will. Quasi-legislative work through quasi-judicial 
procedure — that is the secret of the independent regulatory commissions, 

“ . . . The place of the independent commissions in the Federal Government in my 
judgment is the place which they now occupy. I would not increase their dependence on 
any branch of the Government, . . . They are the evolutionary product of experience in 
meeting very genuine public needs and I know of no other way in which such needs can 
be met. ...” 

In his testimony before the Senate Select Committee on Government Reorganization, 
August 9, 1937, he further developed these views. His testimony was largely repeated by 
representatives of the other commissions before the same committee in oral testimony, 
reenforced by letters and written transcripts. 

In this connection the following passages from Robert MacGregor Dawson’s volume 
on The Principle of Official Independence (London and Toronto, 1922) seem extremely 
well worth quotation: 

“Independence is not a mystical formula that will solve all the problems which con- 
front a modern government; but it does give scope for the development of the positive 
side of the official’s character. Instead of the physical threat of loss of office, independence 
supplies the moral inducement to do well; in place of distrust, it gives confidence; it calls 
forth a host of qualities that otherwise might have remained dormant — the official’s 
vanity, his conscience, his desire for applause, his zeal for the public good, his feeling of 
special fitness for his post, his craftsman’s delight in his skill — any one or all of these are 
given freer play.” 

Elsewhere, referring to certain remarks of Carlyle, Mr. Dawson adds: 

“Carlyle thought that he was pointing out the absurdity of democracy; instead of that 
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he was merely showing, what modern experience has confirmed, that the use of skilled 
ofScials is an essential condition of a democracy’s existence. It is clear that to ascertain the 
will of the people is not sufficient; there must also be the means to ensure that what they 
desire will be carried out in the best possible manner. The real democracy demands a 
subtle combination of election and appointment, of non-expert minds and expert minds, 
of control and trust, of responsibility and independence. The size of the modern state and 
the complexity of our civilization may make it extremely difficult to attain this combina- 
tion; but the survival of democratic government nevertheless depends on its attainment.” 

Again quoting Mr. Dawson : 

“Removal may vary from a mere formality and simple dismissal in some cases to a 
long and weary procedure in others, as necessitated by statute, constitutional custom or 
both. Its effect on independence is obvious and may be expressed almost algebraically: 
the more involved and numerous are the formalities of removal, the greater are the 
opportunities for independence, and in proportion as the process becomes more simple 
the independence tends to diminish.” 

Don K. Price, “Staffing the Presidency,” 40 American Political Science Review 
(December 1946), 1154—1168. The most thoroughgoing criticism of the Committee’s 
proposals from a “pluralistic” point of view was that by Messrs. Lewis Meriam and 
Laurence F. Schmeckebier, in their Reorganization of the National Government — What 
Does It involve? (The Brookings Institution, 1939). See also note 91 supra. 

94 It should be noted, however, that Presidents have more than once virtually ordered 
independent agencies to exercise their powers. President Wilson was reported in Wash- 
ington despatches of June 23, 1920, to have “urgently requested” the Railroad Labor 
Board “to expedite” a then pending wage decision; and twenty years later President 
Roosevelt instructed the Federal Power Commission, through its chairman, to cooperate 
with the National Power Policy Committee and the Advisory Commission to the Council 
of National Defense for certain purposes in connection with the national defense. The 
New Yor\ Times, June 16, 1940- I know of no direct statutory warrant for cither of 
these interventions, which must therefore be justified by reference to some kind of 
executive prerogative. President Roosevelt ordered the RFC in 1933 to loosen up its loan 
policy and grant loans to small concerns and to enterprises that would put people to 
work. Frances Perkins, The Roosevelt I Knew (New York, 1947), p. 174. Recently 
President Truman was reported to have stated that he considered the members of the 
NLRB “responsible” to him alone. United States News, August 29, 1947. 

95 Sec George A. Graham, “Reorganization — ^A Question of Executive Institutions,” 
32 American Political Science Review, 708—718. The organization of the Executive 
Branch is again under inquiry by a bipartisan commission of twelve, created under the 
Act of July 7, 1947. It is headed by ex-President Hoover and will report to the 8ist 
Congress. 

96 Executive Order 9835; 12 Fed. Reg. 1935. 

97 Stanton, on the day of his confirmation as Secretary of War, January 15, 1862, 
“consulted with the ‘committee on loyalty of Federal Employes,* in order to learn who 
in his Department . . . could be trusted and who must be arrested or dismissed.” 
Frank Abial Flower, Edwin McMasters Stanton (Boston, 1905), p, 119. 

98 Report of the President’s Temporary Commission on Employee Loyalty (created 
November 25, 1946, by Executive Order 9806), p. 3. The report was handed to the 
press along with Order 9835. Cf. U. S. Code, tit. 5, § 663. 
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Abrams v. United States, 250 U. S. 616; Zechariah Chafee, Jr., Tree Speech in the 
United States (Harvard University Press, I94i)» pp. 108-140. 

100 Confidential. 

EXECUTIVE ORDER. 

In the exercise of the power vested in the President by the Constitution and the 
resolution of Congress of April 5, 1917, the following order is issued: 

The head of a department or independent ofce may forthwith remove any employee 
when he has ground for believing that the retention of such employee would be inimical 
to the public welfare by reason of his conduct, sympathies or utterances, or because of 
other reasons growing out of the war. Such removal may be made without other form- 
ality than that the reasons shall be made a matter of confidential record, subject, however, 
to inspection by the Civil Service Commission. 

This order is issued solely because of the present international situation, and will 
be withdrawn when the emergency is passed. 

Woodrow Wilson 

The White House, 

7 April, 1917. 


United States Civil Service Commission, 

Washington, D.C. 

Confidential, April 10, 1917. 

The Honorable 

The Attorney General. 

My dear Sir; 

There is transmitted herewith a copy of an Executive order issued by the President 
April 7, 1917, addressed to heads of Departments and independent offices, authorizing 
each such head to remove forthwith any employee when he has ground for believing that 
the retention of such employee would be inimical to the public welfare by reason of 
his conduct, sympathies or utterances, or because of other reasons growing out of the 
war, the only formality required in such removal being that of making the reasons 
a matter of confidential record subject to inspection by the Civil Service Commission. 
You will note from its last clause that this order is issued solely because of the present 
international situation and will be withdrawn when the emergency has passed. 

This order has not been promulgated, as is usual with Executive orders, because 
the Commission deems it confidential and also because it is assumed that you will prefer 
to act under this authority in accordance with its terms but without reference to the 
authority appearing in your action. 

The Commission requests that in each case of removal under this order you advise it 
under confidential cover of the name of the person removed and of the fact that the 
removal is made under this order. 

By direction of the Commission: 

Very respectfully, 

John A. Mcllhenny 

President. 
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The Civil Service Commission, 
Washington, D.C. 


April 12, 1917. 


Sirs: 

Permit me to acknowledge receipt o£ your confidential letter o£ the lotli instant, 
transmitting a copy o£ an Executive order issued by the President April 7, 1917, 
authorizing the heads o£ Departments and independent offices to remove £orthwith any 
employee when he has ground for believing that the retention of such employee would 
be inimical to the public welfare by reason of his conduct, etc. 

Respectfully, 

For the Attorney General, 
Assistant Attorney General. 


I am indebted to Miss Sarah L. Davis, a graduate student in Columbia University, 
who did a paper on the “Loyalty Order” under my direction, for these documents. She 
tracked them down and procured me photostats of them. 


U. S. Code, tit. 18, § 6ii. 

^02 Report cited in note 98 at pp. 4-5; Department of Justice “Release,” September 2, 
1947, at twelve noon, pp. 2—3; Digest of "Public Bills, 79^^ Congress, 2nd sess., H.R. 
5201, 5400, 5605, 5671, 5890, 5990, 6056, 6335, 6429, 6496, 6601, 6739, 6777, 
6837, 6885; H. J. 390. 

103 Above “Release,” at pp. 13-20. See also Professor Cushman’s excellent article on 
“The President’s Loyalty Purge,” in the Survey Graf hie for May 1947* 

Report cited in note 98, pp. 5-7. 

Xhe provision was repeated with unimportant change the following June; Public 
Law No. 490, 79th Congress, Ch. 541; Public Law No. 166, 80th Congress, Ch. 21 1, 
3813, 80th Congress, ist sess. 

Xhe Report of the Royal Commission, . . to Investigate the Pacts Relating to and 
the Circumstances Surrounding the Communication, by Public Officials and Other 
Persons in Positions of Trust, of Secret and Confidential Information to Agents of a 
Foreign Power (Ottawa, June 27, 1946). See especially pp. ii ff., 57 ff., and 89. The 
existence of the conspiracy was revealed in the first instance by Igor Gouzenko, one of 
the Soviet agents, early in October 1945. Ibid,, pp. 637-648. 

See especially Chs. IV and VI of this volume. 

“It is further to be considered that the Constitution gives the executive a general 
power to carry the laws into execution. If the present law had enacted that the service 
of thirty thousand volunteers should be accepted, without saying anything of the 
means, those means would, by the Constitution, have resulted to the discretion of the 
executive. So if means specified by an act are impracticable, the constitutional power 
remains, and supplies them. Often the means provided specially are affirmative merely, 
and, with the constitutional powers, stand well together; so that either may be used, 
or the one supplementary to the other. This aptitude of means to the end of a law is 
essentially necessary for those who are executive; otherwise the objection that our 
government is an impracticable one, would really be verified.” Jefferson to Governor 
Cabell, August 7, 1807, explaining certain points of law regarding the act of Congress 
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for accepting thirty thousand volunteers, at the time of the Chesapeake affair. See James 
Hart, “Some Notes on Public Administration and Administrative Law by Thomas 
Jefferson,” 9 fournal of Politics (February 1947). 

^^9 272 U. S. I at 1 61. 

McAuhffe V. New Bedford, 155 Mass. 216 at 220 (1891). 

'^'^'^lbid,,:L'L^. 

United Public Workers, CIO v. Mitchell, 67 Sup. Ct. 556 (1947). 

Friedman v. Schwellenbach , 159 Fed. (2nd) 22 (app. D.C. 1946); certiorari 
denied, 67 Sup. Ct. 979 (1946) ; rehearing denied, 67 Sup. Ct. 1302 (1947). 

Communication to The New Yor\ Times, April 13, i947> t>y Professors Chafee, 
Griswold, Katz, and Scott. 

See, e.g., article cited in note 103 supra; also statements of American Civil Liberties 
Union, April 7, 1947, and November 10, 1947; also To Secure These Rights, The Report 
of the Presidents Committee on Civil Rights (i947)» PP* 49"5i- This last publication 
should be compared with the document cited in note 121 below. 

116 It would seem that the Court would do well to decline jurisdiction under the 
Declaratory Judgment Act except in cases in which the principle of res judicata is 
capable of affording a valuable substitute for execution. Obviously, res judicata can 
have no application in such cases as Public Workers v, MitchelL 

^^7 Myers v. United States, 272 U. S, i (1926); Humphrey v. United States, 295 
U. S. 602 (1935); United States v, Lovett, 328 U. S. 303 (1946). 

^^81 do not stop to consider w^hat may be done in consequence of quo warranto 
proceedings, which are ordinarily brought on the initiative of the Attorney General and 
affect only the higher grades of functionaries. U. S. Code, tit. 28, § 377 a, b, c. See also 
the able note by an anonymous writer, “Restrictions on the Civil Rights of Federal 
Employees,” in 47 Columbia Law Review, 1 161-1187, at 1162-1163. The doctrine of 
estate in office, though recognized in Marbury v. Madison, i Cr. 137 (i 8 o 3 )> has long 
since ceased to be acknowledged by the Supreme Court. See Butler v. Pa., 10 How. 402 
(1851); Taylor v. Beckham, 178 U. S. 547. 577 (1900); Alvarez v. United States, 216 
U. S. 167 (1910); Higginbotham v. Baton Rouge, 306 U. S. 535 (i939)- 

1 19 See Knox v. Lee, 12 Wall. 457 (1871); Omnia Com'l Co. v. United States, 
261 U. S. 502 (1923); Norman v. Balt & O. R. R. Co., 294 U. S. 330 (1935)* 

U. S, Code, tit. 5, § 652. 

The statement is accompanied by several “directives.” It appears without these 
in The New York Times of December 29, 1947. The following citations are to the 
original release. 

"^^^xhe President’s statement in The New York Times, November 15, 1947. 

^^3 The New York Times, December 1 1 . 

124 ‘*A11 Communist practices in use anywhere on the globe are being applied and 
perfected inside the United States. This country is so large, so highly industrialized and 
complex, that Communist organizational machineries in America are more widely 
expanded and carefully perfected than anywhere else.” Quoted by Arthur M. Schlesinger, 
Jr., in The New York Times Book Review of February i, 1948, from Martin Ebon’s 
World Communism Today. 

^25 Richardson, II, 278 (January 10, 1825). 

^2^6 Opins. A. G. 220 (November 14, 1853). 

137 The New York Times, July 13 and September 15, 1943; United States v. Lovett, 
328 U. S. 303 (June 3, 1946). 
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128 I Cranch 137 at 144-145 (1803). 

^^^Maclay Journal j p. 167. See also note 64 on pp. 382-384 supra, 

^30 Albert J. Beveridge, John Marshall, III, 436, n. i. Henry Adams, History, pp. 
208 and 450. 

131 The New York. Times, February 8, 1947. And see generally Ch. V, n. 41. 

^32 Opinion of the Attorney General of April 30, 1941. 

^33 On this paragraph see The New York Times, February 29 and March 5, 1944; 
July 10, 1943; January 27 and June ii, 1944; May 2, 1947. See also note 41 on pp. 
467-469 infra, 

134 The New York Times, March 5, 14, 16, 21, April 8 and 23, 1948. 

“WASHINGTON, May 13 — ^In the face of renewed expressions of apposition by 
President Truman, the House passed today a bill designed to force executive departments 
and agencies to produce information demanded by Congress. The vote was 219 to 142. 

“The measure, providing jail sentences and fines for recalcitrants from Cabinet rank 
on down, now goes to the Senate, where little interest has been manifested in it. 

“A few hours before the action, President Truman told a news conference that Con- 
gress had no power to compel members of his Cabinet to divulge confidential informa- 
tion. The courts have passed on the question time and again, he asserted. 

“Mr. Truman observed, moreover, that the bill could not become law until he had 
signed it. He said he did not think it would be enacted over a veto. 

“At the same time the President stated that he was not going to make public a 
report by the Federal Bureau of Investigation on the loyalty of Dr. Edward U. Condon, 
director of the Bureau of Standards. 

“He said it was a matter of principle. Congress has no right to the confidential records 
of his ofi&ce, he asserted. 

“Efforts to obtain the Condon report have been unsuccessful despite a committee 
subpoena and a House resolution calling for it.” The New York Times, May 14, 1948 
(John D. Morris). 

Would the House itself have had the right to send Mr. Harriman to jail for dis- 
obeying the resolution just mentioned? It seems so; and also the right to keep him there 
till he complied, or till the end of the session; and the President’s power to pardon could 
not have released him. See note 132 on p. 457 infra. 

And that the principle of immunity may easily be carried to dangerous lengths 
has been well pointed out by Mr. Krock, always and commendably alert to bureaucracy’s 
latest crochets: 

“WASHINGTON, Oct. 23 — ^With remarkable regularity, ofiBcials of the government 
draw up plans to keep the public from getting legitimate information, and with the 
same regularity the scheme never gets beyond the planning stage. This probably will 
be the history of the newest e£Fort — a code drawn up by the Security Advisory Board of 
the State and Defense Departments and now in circulation before being submitted in 
final form for the President’s approval. . . . 

“In the code as projected by the SAB confidential government information is de- 
scribed as information ‘the unauthorized disclosure of which, although not endangering 
the national security, would be prejudicial to the interests of the nation, any govern- 
mental activity or an individual; and (or) would cause serious administrative embar- 
rassment or difficulty.’ The President’s good sense would surely prevent him from 
signing a rescript like that. And his memory would remind him that the wartime Senate 



NOTES TO CHAPTER IV 437 

Committee which bore his name and made him a national figure turned many official 
faces red. . . . 

**This code lists classified information as top secret, secret, confidential and restricted. 
The test given above of what is ‘confidential,* so convenient to official blunderers and 
politicians, offers a rough idea of the range of information which the codifiers would 
consider ‘secret’ and ‘top secret.’ And they define ‘restricted’ as news which cannot be 
published or disclosed save for an ‘official purpose.’ Under this precious formula nothing 
could be published out of Washington except what government officials released, and 
in that form without supplement, interpretation or background. 

“This latest attempt at suppression was done in response to a Presidential direction 
that rules be drafted ‘applicable to the handling and transmission of confidential docu- 
ments and other documents and information which should not be publicly disclosed.’ 
The purpose, as is not always the case, was constructive. The bureaucratic response, as 
always, was destructive — in this instance of the free fiow of legitimate public informa- 
tion. 

“The last time this was tried was in February, 1942, by Francis Biddle, then Attorney 
General. The excuse was a state of war, which cannot be given now. But even under 
that pressure Congress declined to have an5rthing to do with the proposed ‘War Secrets 
Act.’ On that occasion, however. Congress and the public had to be aroused to the 
threat by representatives of the press, for the bill went to the Capitol with administration 
approval. In wartime, support from that quarter was even more politically powerful 
than in time of peace. Also whenever that administration saw an opportunity to restrict 
public information or discredit the press, official spokesmen got on the job with excep- 
tional enthusiasm.” The Neu/ Yor\ Times, October 24, 1947. 

NOTES TO CHAPTER IV* 

^ The basis was laid for this doctriue by the protests of the judges leading up to Hay- 
burn’s Case, 2 Dali. 409 (1792), See also Chief Justice Taney’s opinion, with note, in 
United States v. Ferreira, 13 How. 40 (1851) ; and the same Justice’s posthumous opinion 
in Gordon v. United States, 117 U. S. 697 (1864). Interesting cases illustrating judicial 
review of executive interpretation of the law are Morrill v, Jones, 106 U. S. 466; United 
States V. Symonds, 120 U. S. 46; United States v. George, 228 U. S. 14; Waite et aL v. 
Macy et al., 246 U. S. 606; International Railway Co. v. Davidson, 257 U. S. 506; the de- 
cisions sustaining in 1927, the cancellation of the notorious Fall leases of oil reserves of 
the United States to the Doheny and Sinclair interests. Fan American Petroleum . . . Co. v. 
United States, 273 U. S. 456; and Mammoth Oil Co. v. United States, 275 U. S. 13. The 
decision of the United States court of appeals for the District of Columbia in Lumens Steel 
Corp. et al. v. Frances Perkins et al. (October 3, 1939), setting aside the Secretary of 
Labor’s very extreme interpretation of the word “locality” as used in the Public Contracts 
Act of June 30, 1936 (U. S. Code, tit. 41, §35b), was itself overruled by the Supreme 
Court in Perkins v. Lukens Steel Co., 310 U. S. 113. The Court, speaking by Justice 
Black, held in effect that prospective bidders for government contracts cannot challenge 
judicially an executive interpretation of statutes applicable to such contracts — in that 
field the executive, so long as it has a statute to work behind, is endowed with the absolute 
power of the National Government to determine whom it will deal with and on what 
terms ! 

* Chapter IV ( Chief Executive ) begins on page 146. 
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* The principle was early stated as follows: “In the construction of a doubtful and 
ambiguous law, the contemporaneous construction of those who are called upon to oper- 
ate under the law and were appointed to carry it into effect is entitled to very great 
respect”; lEd wards* Lessee v. Darby ^ 12 Wh. 206, 210 (1827). See also Stuart v, Laird, 
I Cr. 299, 309 (1803). The doctrine holds especially in regard to public land and pension 
legislation, in which the government appears in the role of distributor of gratuities. See 
United States v. Midwest Oil Co., 236 U. S. 459; and Decatur v. Paulding, 14 Pet. 497 
(1840). In the latter case executive construction of statutes is put on a peculiarly exalted 
plane, showing the contemporary influence of the Jacksonian doctrine of the equality of 
the three departments. In recent cases the doctrine has been put with varying degrees of 
positiveness. Cf, 321 U. S. 542, 552, and 323 U. S. 134, 140. 

3 Autobiography , Ch. XI. 

'*U.S. Code, tit. 43, §141. 

3 See note 2 supra. 

^ Grisar v. McDowell, 6 Wall. 364, 381 (1867). 

7 2 Opins, A. G. 482. The episode occurred in 1831, and so anticipated by two years 
the removal of the deposits, which Taney justified by substantially the same argument. 

® U.S. Code, tit. 5, §317; ibid., tit. 28, §765. 

9 During World War I the government sought from the Supreme Court post- 
ponement of argument in certain pending prosecutions under the Sherman Act on 
grounds solely of public policy. 

“ *In order that the Government in this time of stress may not meet with competition 
from private enterprises in its financial operations,’ said the Government’s brief filed in 
connection with the motion, 'and the flotation of its loans, the Treasury Department has 
been constrained to urge that all private financing on a large scale shall be avoided as far 
as is at all possible. 

“ 'It is quite clear that the dissolutions which are sought in the pending cases will 
require financial operations on a large scale if they are to be genuine and effective. Im- 
portant as the remedy sought in these cases is believed to be, it must give place for the 
moment to the paramount needs of the hour.’ ” 

Against the strong protest of some of the defendant companies the Court granted the 
motion. The New Yor\ Times, January 3, 1918. 

The extent to which executive interpretation may often make or break a statute is well 
illustrated by the proceedings in Johnson’s Cabinet over the Reconstruction Acts of 1867, 
when Attorney General Stanbery’s hostile interpretation of these measures was con- 
fronted with Secretary Stanton’s sympathetic interpretation. The Diary oj Gideon Welles, 
III, 59, 60, 63, 64, 93, 96-99, 105, 109— 1 17. See also judicial comment critical of Presi- 
dent Cleveland’s interpretation of the Federal Election Laws. 32 Fed. 576; 34 Fed. 25; 
35 Fed. 269; 39 Fed. 62. The rule of sympathetic interpretation is stated by Justice 
McKenna for the Court, in the following words: “If it fulfills the purpose of the law it 
cannot be said to be an addition to the law. . . . The purpose of the law is the ever in- 
sistent consideration in its interpretation.” United States v. Antikamnia Chemical Co., 
231 U. S. 654, 667. See also the same Justice’s opinion for the Court in United States v. 
Janowitz et al., 257 U. S. 42. 

Instructive, too, of the problems of interpretation which the President has frequently 
to face without any possibility of assistance from or review by the courts was Mr. Roose- 
velt’s action in 1939 discouraging the transfer of certain American vessels to Panama 
registry, on the vague ground that it would not be right “for the United States to put any 
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Other American nation in a position which he does not think proper for the United 
States.” The New Yor\ Times, November 22, 1939. 

Sometimes it appears to be assumed that the President has power to dispense with 
the law. Thus we find the National Lawyers Guild petitioning President Roosevelt to 
cancel certain deportation proceedings against Harry Bridges on the ground that they 
would do Bridges grave injustice and also “will, we fear, jeopardize the acceptance of a 
view with respect to the unified functioning of democratic world forces which is 
crucial to the realization of the United Nations program for a durable peace.” The 
memorandum adds: 

“If Harry Bridges, a well-loved leader of a strong American trade union,” the 
memorandum asserts, “were permitted to sufier the punishment of exile from a land 
in which he has lived almost twenty-five years for an alleged course of conduct, which 
is today the key to both the success of our arms and of a durable peace, would not fair- 
minded men everywhere tend to suspect the good faith of our commitments and the 
sincerity of our program for a lasting peace.?” The New YorJ^ Times, March 19, 1945. 
Mr. Bridges is still in the country. 

Presidential enforcement of the law has sometimes been directly stimulated by Con- 
gress. By the Joint Resolution of February 8, 1924, which he signed and promptly acted 
upon, President Coolidge was directed “immediately to cause suit to be instituted and 
prosecuted for the annulment and cancellation” of the notorious Fall oil leases; also, to 
“appoint special counsel who shall have charge and control of such litigation” — a pro- 
vision which took the matter out of the hands of a suspect Attorney General. See the 
narrative by Justice Van Devanter in McGram v. 'Daugherty , 273 U. S. 135, 15 1 (1926). 

Congress has sometimes incorporated in an act provision for its own participation 
in its enforcement, as in the following instance: 

“President Roosevelt signed today the bill to permit increased oil production from the 
Navy’s Elk Hill reserve in California, but stated his objections to provisions in the meas- 
ure which, he contended, would vest the Congress with ‘what amounts to executive 
powers over the administration of the naval petroleum reserves. . . . This legislative 
assumption of executive functions takes form in two requirements — first, that the Secre- 
tary of the Navy, even with the approval of the President, may produce petroleum from 
these reserves only in the quantities from time to time specified by the Congress, and, 
secondly, that the Secretary may not condemn lands or enter into joint or unit contracts, 
or other contracts or leases, without prior consultation with the Naval Affairs Committees 
of the Congress.’ ” The New Yor\ Times, June 18, 1944. Likewise the enaennent of the 
Taft-Hartley Labor-Management Relations Act was followed by the creation of a joint 
congressional committee to aid General Counsel of NLRB in the act’s interpretation; that 
is, to guarantee its sympathetic interpretation from an unsympathetic administration. 
Ibid., July 24, 1947 (Joseph A. Loftus). 

Presidential proclamations may be simply announcements by the President over the 
seal of the United States, his own signature, and the countersignature of the Secretary of 
State, of the construction put by the executive department upon specified acts of Congress, 
or they may represent, like proclamations of amnesty, the exercise by the President of one 
of his constitutional prerogatives. See the interesting collection of proclamations issued by 
President Wilson during World War 1 . Statutes of the U. S. A., 65th Congress, 2nd sess., 
Pt. II (Government Printing Office, 1918). The diplomatic characteristics of a presi- 
dential proclamation are apparently a matter of precedent merely, although by an act 
of Congress passed in 1794 seal of the United States may not be affixed to “any other 
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instrument” than official commissions “without the special warrant of the President there- 
for”; U, S. Code, tit. 4, §4. 

In the famous Case of the Proclamations, 12 Co. Rep. 74 (1611), Chief Justice Coke 
and three of his brother judges answered certain queries regarding the legality of royal 
proclamations with the following propositions: “i. The King by his proclamation cannot 
create any offence which was not one before. ... 3. But the King, for the prevention of 
offences, may by proclamation admonish his subjects that they keep the law. . . . the 
neglect of such proclamations aggravates the offence. 3. ...” In the main these prin- 
ciples undoubtedly govern the legality of presidential proclamations. The President can- 
not add to his constitutional or legal powers by proclamation, but it is possible that the 
issuance of a proclamation may sometimes impart to an authorized act of the President, 
particularly a pardon, a public character that it would not otherwise have had. See 
pp. 194-195 supra for comment on Burdic\ v. United States, 236 U. S. 79. See further 
Hans Aufricht, “Presidential Proclamations and the British Tradition,” 5 Journal of 
Politics (May 1943), 142—162. 

Some presidential proclamations can hardly be said to be official at all; they are the 
social acts of the highest official of government, the best known example being the 
Thanksgiving Proclamation. The first such proclamation under the Constitution was 
“authorized” by Congress, though not without certain constitutional scruples finding ex- 
pression. The New Yor\ Times, November 24, 1932. The resolution was passed never- 
theless, and a proclamation thereupon issued by President Washington. Richardson, I, 64. 
The first Adams and Madison issued several proclamations, on special occasions and at the 
instigation of Congress, calling for days of prayer, fasting, or thanksgiving, as the case 
might be. See Richardson, Index, under “Thanksgiving Proclamations.” The first, how- 
ever, of the since uninterrupted series of annual Thanksgiving Proclamations was issued 
by Lincoln in 1863, and without suggestion from Congress. It was dated October 3, the 
same date as Washington’s proclamation in 1789, and set the last Thursday of the ensu- 
ing November as the festive day, November 26, 1789, the date of the Thanksgiving pro- 
claimed by Washington having fallen on that day. Two Presidents at least refused to act 
upon suggestions tliat they should proclaim days of feast or fast, on account of constitu- 
tional scruples, Jackson and Taylor. The New Yorl^ Times, November 26, 1931. For the 
only partially successful effort of the late President to promote Christmas buying by 
moving Thanksgiving up a week, see The New Yor\ Times for August 15 and 16, 1939. 

For a presidential proclamation **quo ad terror em populi** see Jackson’s famous 
Proclamation of December 10, 1832, of remonstrance and warning to Soutli Carolina. 
Richardson, II, 640— 656, 

Executive '*laws** fall into two categories: first, those which concern primarily the 
internal organization of the administration, and so are of interest chiefly to the members, 
or would-be members, thereof; secondly, those which supplement the general law. As to 
the former, each head of department is authorized by act of Congress “to prescribe regu- 
lations, not inconsistent with law, for the government of his department, the conduct of 
its officers and clerks, the distribution and performance of its business,” etc. U. S. Code, 
tit. 5, §22. “Codes” of this character, determining the internal organization of adminis- 
tration, are those which govern the postal service, the Patent, Pension, and Land Offices, 
the Indian service, the customs, internal revenue, and consular services, the rules gov- 
erning civil service examinations, and so on. Most such regulations stand in the name of 
some departmental head; but some, like those governing the consular service and civil 
service examinations, appear in the name of the President. Many rest on the explicit statu- 
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tory basis just mentioned; but others arise simply from the discretion impliedly allowed 
by the statutes, and this is ordinarily so with those less formal orders, rules, and instruc- 
tions which arc issued to members of the administration as necessity arises. 

Such regulations may not, of course, transgress the constitutional acts of Congress; and 
from this it follows that they are subject to judicial review in a case properly before the 
Court, and this even though the rights alleged to be infringed are those of a member of 
the administration as such. In United States v. Symonds, 120 U. S. 46, the question at 
issue was whether appellee, a lieutenant in the Navy, had performed certain services “at 
sea’* within the meaning of §1556 R. S- Under an order of the Secretary of the Navy the 
services in question, which were performed aboard a training ship, were designated 
“shore services.’* But the Court held that it was not for the Secretary of the Navy to “fix 
by order and conclusively what was and what was not sea service”; that the facts of the 
case made appellee’s service “sea service.” See also United States v. Hill, 120 U. S. 169. 

On the other hand, when such a regulation is within the law, it is endowed as against 
state authority with the supremacy of national law in general. Thus, in Boskje v. Comin- 
gore a United States collector of revenue had been adjudged by a Kentucky court to be 
m contempt because he had refused, while giving a deposition in a case pending before 
the court, to file copies of certain reports made by distillers, basing his refusal upon a 
regulation of the Treasury Department which forbade the use of such reports for any 
other purpose than the collection of the revenues of the United States. The Supreme 
Court sustained the regulation in question as “a wise and proper one,” and on this basis 
confirmed the order of the district court of the United States for Kentucky discharging 
the collector from the custody of the Kentucky court. 177 U. S. 459. For an executive 
order, on the other hand, which was designed to aid the enforcement of state criminal 
law, see Ponzi v, Fessenden, 258 U. S. 254 (1922). Many illustrations of the second cate- 
gory of executive “laws” are given in the text. 

Presidential proclamations and orders are today published in the Federal Register, the 
first number of which appeared March 14, 1936, as a result, it may be assumed, of the 
following episode in connection with the argument before the Supreme Court of the “Hot 
Oil” Cases, December 10, 1934: 

In the course of the argument Mr. Fischer, one of counsel opposing the government, 
complained that his client “Smith was arrested, indicted and held in jail for several days 
and then had to put up bond for violating a law that did not exist, but nobody knew it.” 
Thereupon ensued an interesting fifteen minutes in Court, albeit “a bad quarter of an 
hour” for Mr. Stephens, the government counsel. 

In reply to a question, Mr. Fischer said he had not been able to obtain a true copy of 
the petroleum code or regulations. He said the only copy he had ever seen was in “the 
hip pocket of an agent sent down to Texas from Washington.” 

“Are the facts recited in coimection with this code applicable in general to the other 
codes?” asked Justice Louis D. Brandeis. 

“You’ll have to ask the Attorney General,” replied the Texan. 

Mr. Stephens, who had completed his argument, arose and Justice Brandeis asked him 
the question. 

“I think that is so,” Mr. Stephens replied. 

“Who promulgates these orders and codes that have the force of laws?” asked the 
Justice. 

“They are promulgated by the President and I assume they are on record at the State 
Department,” he replied. 
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“Is there any olEcial or general publication of these executive orders?” Justice Bran- 
deis continued. 

“Not that I know of,” replied Mr. Stephens. 

“Well, is there any way by which one can find out what is in these executive orders 
when they are issued?” 

“I think it would be rather difficult, but it is possible to get certified copies of the exec- 
utive orders and codes from the NRA,” Mr. Stephens explained. 

“And that advantage is open to the staff of the Justice Department?” asked Justice 
Willis Van Devanter. 

“Yes, sir,” Mr, Stephens replied as a titter swept the room. 

“How many of these orders and codes have been issued in the last fifteen months — 
several thousand?” asked Justice James Clark McReynolds, who earlier had quizzed Mr. 
Stephens about the omitted provision of the code. 

“I am not certain, Your Honor, but I should say several hundred,” the attorney re- 
plied. Washington Post, December ii, 1934. 

The maxim that the legislature cannot delegate its power is commonly traced to the 
more general maxim which is discussed in the learned article by Patrick DufiE and H. E. 
Whiteside, entitled “Delegata Potestas non Potest Delegari: A Maxim of American Con- 
stitutional Law,” 14 Cornell Law Quarterly, 168. This form of the maxim, we here learn, 
is from Branch’s Maxims, a work which was published in 1753. Coke, 2 Inst., 597 (which 
Branch cites) gives a variant; while the phrase "delegatus non potest delegare" occurs as 
a gloss on certain texts of the Digest, “restricting subdelegation of delegated jurisdiction.” 
In the Digest itself the same restriction is expressed as follows: "Mandatam sihi jurisdtc- 
tionem mandate alteri non posse manifestum est," D. 1.21.5. (See also D. 2.1.5, and 
Code 3.1.5.) Bracton’s De Legibus, f. 55b, also contains the maxim, though his precise 
wording of it is a matter of dispute. All earlier printings give it thus: “ . . . sicut juris- 
dictio delegata non delegari poterit, quin ordinaria remaneat cum ipso rege," which Sir 
Travers Twiss translates, “ . . . as delegated power cannot be delegated, but ordinary 
jurisdiction remains with the king.” The most recent editor of Bracton, however, gives 
the passage as follows: “ . . . sicut jurisdictio delegata, nec delegari poterit, quin ordinaria 
remaneat cum ipso rege" (Woodbine, ed., II, p. 167), which Messrs. Duff and Whiteside 
translate “[unless it be given from above] like delegated jurisdiction; nor can it be so 
delegated that the primary [or regulating] power does not remain with the king him- 
self.” The older reading seems to me the authentic one, both on account of its close simi- 
larity in sense to the text from the Digest, and also because of its obvious bearing upon 
the problem, pressing in Bracton’s day, of subinfeudation. 

Locke’s application of the maxim to forbid a transference “of the power of making 
laws to any other hands” occurs in his Second Treatise on Civil Government (Ch. XI). 
It has played a twofold role in American constitutional law: (i) as restrictive or prohibi- 
tive of legislative efforts to condition the going into effect of statutes upon approval by 
popular vote — ^referendum measures, in other words; and (2) as restrictive or prohibitive 
of legislative delegation of conditional or discretionary powers to the executive. The latter 
role, in relation to the National Government, is, of course, the one in which we are inter- 
ested. For the former role, which it is not pertinent to treat here, see the above mentioned 
article, and more extensively Ellis P. Oberholtzer, The Referendum in America (2nd ed.) 
(New York, 1911). 

Two competent but today out-of-date works, dealing with presidential legislative 
power, are James Hart, The Ordinance Maying Powers of the President (Johns Hopkins 
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Press, 1925) ; and John Preston Comer, Legislative Functions of National Administrative 
Authorities (Columbia University Press, 1927). 

See also Ch. I, at pp. 2-3 supra. 

^^3 Thomas M. Cooley, Constitutional Limitations (2nd ed,) (Boston, 1927), p. 191* 
and cases there cited. 

^4 Indeed, the first and second categories are merged in the justification v/hich has been 
sometimes offered for laws to go into eflFect upon the favorable vote of the locality af- 
fected. Ibid. 

^5 y Cr. 382 (1812). A few years later the case of Way man v. Southard, 10 Wheat, i 
(1825), arose, involving a provision of the Judiciary Act of 1789, which authorized the 
courts of the United States “to make and establish all necessary rules” for the conduct of 
business in the said courts. Sustaining this measure, Chief Justice Marshall hinted a dis- 
tinction between those powers which arc “strictly and exclusively legislative” and those 
which are not so, although Congress is constitutionally empowered to exercise them. 
Although anticipated on the floor of the Philadelphia Convention (see Farrand, I, 67), 
this doctrine has produced little fruitage. Another and frequently recurrent formula in 
the cases is that which distinguishes between the making of “general rules” and the fill- 
ing in of “details,” or between discretion as to what the “law” — that is, as it comes from 
the legislature — “shall be” and discretion as to its “execution” — “an observation which 
derives its importance from the applications thereof.” See, e.g., Interstate Com. Commis- 
sion V. Goodrich Transit Co., 224 U. S. at 214. 

One of the most sweeping delegations of power ever made by Congress was to the 
Supreme Court itself, by the Act of June 19, 1934, to regulate civil proceedings in the dis- 
trict courts of the United States. U. S. Code, tit. 28, §723 b and c. 

143 U. S, 649- 

Ibid., at 692-693. 

276 U. S. 394. 

“All in all, if the President exercised every power delegated to him in section 315 
of the Tariff Act of 1922, he could rewrite the entire tariff bill as soon as the Congress had 
finished it.” John Day Larkin, The President* s Control of the Tariff (Harvard University 
Press, 1936), p. 2. 

The leading case is State ex rel. R. R. and Warehouse Commission v. C. M. and St. 
P. R. Co., 38 Minn. 281, at 298-302 (1889); 37 N. W. 782 (1889). 

192 U. S. 471; 220 U. S. 506; 242 U.S. 311. 

192 U. S. at 494. 

^3 2i6U. S. 614. 

^4 220 U. S. at 516. Note also Justice McKenna’s words as quoted in note 9 supi^a. 

242 U. S. at 326. For a general account of such congressional delegations to the 
states, and of resulting cases, see my Court Over Constitution (Princeton University Press, 

1938), pp. 148-157- 

In this connection should be noted Story’s remark that the principle of the separa- 
tion of powers means “that the whole power of one of these departments should not be 
exercised by the same hands which possess the whole power of either of the other depart- 
ments.” Commentaries, §525. To the same effect are Madison’s words in Federalist 47. 

Panama Refining Co. v. Ryan, 293 U. S. 388 (1934); Schechter Bros. v. United 
States, 295 U. S. 495 (1935). 

^^U. S. Code, tit. 7, §§ 601, 608c, 674. The act is now merged into the amended 
Agricultural Adjustment Act of August 24, 1935. 
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307 U. S. 533, especially at 574“58o. It is impossible not to sympatliize with Justice 
Roberts’s dissenting opinion on this point: 

“I am of opinion that the Act unconstitutionally delegates iegisladve power to the 
Secretary of Agriculture. Valid delegation is limited to the execution of a law. If power 
IS delegated to make a law, or to refrain from making it, or to determine what the law 
shall command or prohibit, the delegation ignores and transgresses the Constitutional 
division of power between the legislative and the executive branches of the government. 

“In my view the Act vests in the Secretary authority to determine, first, what of a 
number of enumerated commodities shall be regulated; second, in what areas the com- 
modity shall be regulated; third, the period of regulation, and fourth, the character of 
regulation to be imposed and, for these reasons, cannot be sustained. 

“The statute is an attempted delegation to an executive ofiBcer of authority to impose 
regulations within supposed limits and according to supposed standards so vague as in 
effect to invest him with uncontrolled power of legislation. Congress has not directed 
that the marketing of milk shall be regulated. Congress has not directed that regulation 
shall be imposed throughout the United States or in any specified portion thereof. It has 
left the choice of both locations and areas to the Secretary. Congress has not provided 
that regulation anywhere shall become effective at any specified date, or remain effective 
for any specified period. Congress has permitted such a variety of forms of regulation as 
to invest the Secretary with a choice of discrete systems each having the characteristics of 
an independent and complete statute.” Ibid,, 603-604. 

30 Art. I, § 9, par. 7. See my article “Constitutional Aspects of Federal Housing,” 84 
University of Pennsylvania Lau/ Review (December 1935), 131-156. 

I Stat. 95, 104—106, 190. 

3*5 Stan 17-31. 

^^yOpins, A.G, 186, 201 (1855), citing 2 Stat. 188 (1802), 214 (1803), 269 (1804), 
321 (1805), 388 (1806), 436 (1807), 466 (1808), 524 (1809). 

34 u. S. Code, tit. 31, §1; 42 Stat. 20. 

3 5 Encyclopedia of the Social Sciences, III, 38, 42 (1930). But “his plan of operations” 
can be easily upset, in consequence of the theory that appropriations are mandatory. A 
threat by President Harding early in 1923 that he would order the War Department to 
keep expenditures on rivers and harbors within the amount fixed by the Budget Bureau 
and ignore an additional appropriation by Congress {The New York Times, February 
1 1, 1923) led to the following protest by the late Senator Caraway of Arkansas: 

“I hope that this report is not true. The President is the Chief Executive and it is his 
duty to sec that the law is enforced. If it shall transpire that the President, instead of 
enforcing the laws, shall himself issue an executive order, forbidding the officers of this 
Government to obey the law, it will certainly be a very unfortunate circumstance 

“The situation which will develop if the President makes good that threat will be one 
he will c^tamly regret. The time has not yet come when the people will tamely submit 
to executive domination, no matter who the President happens to be.” Ibid. February 13 

1923- 

3^5 Because of its own almost unlimited power in the premises, Congress is not governed 
by the maxim when legislating for unincorporated territory of the United States. From 
Ae time of the purchase of Louisiana to the acquisition of the Panama Canal Zone, the 
first step taken by Congress in the case of recently acquired territory has invariably been 
to delegate unlimited power to the President to establish a government in such territory. 

Of course, the government so established has usually been quite temporary, but during 
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its existence it has rested on power delegated to the President by Congress — ^that is to 
say, has represented a twofold delegation of legislative power. See also Cincinnati Soap 
Co, V, United States, 301 U. S. 308, 323 (1937). 

37 See U. S. Code, tit. 22, §4120; tit. 50 — ^War Ap. — §§621, goib, 966, and 1510. 

^^Hollingsworth v. Va,, 3 Dali. 378 (1798). 

39 See notes 27 and 29 supra, 

40 The point was much debated in the press at the time of the pendency of the Lend- 
Lease bill: “Suppose,” it was urged, “Congress could write such a provision into any law, 
as it could if this attempt were successful. No law including treaties would have any 
enduring quality. The President could be omitted by statute from his constitutional part 
in legislation, and the whole purpose and strength of his veto power would be de- 
molished. Congress could thereafter engage in new legislation by concurrent resolution, 
and only two of the three constitutional factors in lawmaking would legislate from that 
time.” As reported by Mr. Krock in The Hew Yor\ Times, February ii, 1941. The 
answer, however, is simple. The only question is whether certain kinds of laws can be 
made to terminate this way. 

“ It is a strong point and one never decided by the courts, but it certainly would be 
a strange result if Congress can, in part, suspend the Constitution by a majority vote but 
can’t restore it by less than a two -thirds majority, when the Constitution itself provides 
that an amendment may not even be proposed except by a two-thirds majority ratified 
by three-fourths of the states. The contrary view is that whenever Congress grants an 
extraordinary power it can condition what it grants. It can put a time limit on it and 
thus work its repeal without any legislation whatever. It can make it depend on any con- 
tingency it likes, such as some administrative finding of fact or future conditions of time, 
tide and weather. If those conditions do not occur it does not speak. It speaks while 
they continue. It becomes silent when they cease regardless of Presidential veto power and 
with no new vote. If that is so in principle then in practice Congress could condition its 
grant on the President’s favorite assumption — ^whether the cow jumps over the moon — or 
whether Congress passes a concurrent resolution.” General Hugh S. Johnson in his syn- 
dicated column for February 12, 1941. 

“The Supreme Court could contend that in signing a bill which provides for this 
possible method of terminating his delegated powers the President is in fact agreeing in 
the prescribed constitutional way to this method. Indeed, if the final lend-leasc bill makes 
its grant of powers to the President on the condition specified in this proviso, it becomes 
a real question whether the Supreme Court could nullify this proviso without at the 
same time nullifying the rest of the act. . . . Extraordinary grants of power in times of 
emergency may properly be and ought to be accompanied by unusual safeguards. Cer- 
tainly the framers of the Constitution could not deliberately have intended to prevent 
Congress from reserving the right to take back by a majority vote extraordinary powers 
granted by a majority vote. Fears have been expressed that if Congress were conceded 
to have this power it would upset our constitutional balance by permitting the legislative 
to usurp some of the powers of the executive branch. These fears seem misplaced. Con- 
gress would be doing little more in the present instance than if it chose instead to ac- 
complish precisely the same purpose by the much clumsier device (the constitutionality 
of which, however, is beyond doubt) of putting very short time limitations on these 
extraordinary powers and forcing the Executive to ask for constant renewals. As Con- 
gress has never abused this power, there seems no reason to fear that it would abuse the 
special method provided in the lend-lease bill for accomplishing much the same object.” 
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Mr. Stuart Piebes in “Letters to the Times,” The New York. Times, February 20, 1941. 

Is the President entitled to take power under an act of Congress which he intends to 
repudiate in part, or vice versa? See 272 U. S. i, I79- Would the Court be warranted by 
the doctrine of separability in upholding and enforcing a delegation of power to the 
President while overturning a provision for the termination of the delegation by a 
concurrent resolution? 

4^ I Stat. 264. 

42 Ibid., 424. 

43 12 Wheat. 19, 31-32 (1827). 

44 2 Stat. 443. 

45 “Federal Aid in Domestic Disturbances,” Senate Documents, 209, 59th Congress, 
2nd sess., p. 51. 

45 Richardson, V, 1 04-1 05. 

47 6 Opins. A. G. 466 (May 27, 1854). 

48 Richardson, V, 358. 

4s> 12 Stat. 282; U. S. Code, tit. 50, §202. 

30 32 Stat. 776; U. S. Code, tit. 32, §8ia. 

3^ 7 How. I (1849). 

52 0/7. cit., in note 45, at pp. 188-205. See also Senate Documents, 263, 67th Con- 
gress, 2nd sess.; and Bennett Milton Rich, The Presidents and Civil Disorder (Brookings 
Institution, 1941). 

33 On the whole episode, see Cleveland, Presidential Problems (New York, 1904). 

34 158 U. S. 564, 582. 

35 17 Stat. 14; U. S. Code, tit. 50, §203. 

3® This and the documents mentioned in the next paragraph are from the files of the 
War Department, 

37 Richardson, VTI, 530-531. 

38 This seems a fair interpretation. See Autobiography, pp. 552—553* Other instances 
of the same sort are listed in Lucius Wilmerding’s The Spending Power: A History of 
the Efforts of Congress to Control Expenditures (Yale University Press, 1943), as fol- 
lows: (i) In 1807 when relations with Great Britain were still strained over the attack 
on the Chesapeake, Jefferson made "certain purchases of a military character although 
no appropriation had been made for that purpose.” At the next session of Congress he 
reported the expenditure, explained the emergency, and asked Congress to give its 
sanction ex post facto. Congress "in due course” complied, (p. 9.) (2) At the beginning 
of his first term Lincoln “authorized and directed the Secretary of the Treasury to 
advance, without requiring security, $2,000,000 of public money to John A. Dix, George 
Opdyke, and Richard M- Blatchford, of New York, to be used by them in meeting such 
requisitions as should be directly consequent upon the military and naval measures neces- 
sary for the defense and support of the government.” (p. 14.) (3) In 1873 when relations 
with Spain were strained over the Virginius affair. Secretary of the Navy Robeson was 
directed to place the Navy on a war footing which included the enlistment of 1,500 addi- 
tional men, "[President] Grant and [Secretary of State] Pish assuring him that Con- 
gress would legalize any overdraft on his appropriations.** (p. 16.) Congress, in fact, 
eventually did just that. (4) At the time of the San Francisco earthquake and fire in 
1906 Secretary of War Taft directed all available stores of the Army to be used for 
relief purposes. Altogether, almost one and one-half million dollars worth of stores 
were so used, but in the next appropriation Congress provided for their replacement, 
(p. 17.) (5) In 1926 President Coolidge authorized Secretary of Agriculture Jardine 
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to use about $253,000 out o£ the appropriation for the eradication of the foot-and- 
mouth and other contagious diseases of animals for the purpose of making advances 
to destitute farmers in the storm-stricken areas of Florida for tlie purchase of seed, 
fertilizer, and other items. Although this, says Wilmerding, was a “clear diversion of 
appropriated moneys from one purpose to another,” and hence unlawful. Congress, at 
the President’s request, validated the action, despite some opposition in the House, 
(pp. 17—18.) (Quotations made with the consent of the Yale University Press.) 

Wilmerding also quotes John Randolph as saying: “You have fixed limits, but ex- 
penditures exceed the appropriation. ... As to appropriations I have no faith in them. 
We have seen that so long as there is money in the Treasury there is no defence against 
its expenditure.” And this was said in 1806. See 15 Annals of Congress^ 1063; Wil- ' 
merding, p. 67. 

59 Act of March 3, 1809, 2 Stat. 535; U. S. Code, tit. 31, §628. See also zbid,, 
§§665, 712-713, 715. 

20 Stat. 152; U. S. Code, tit. 10, §15. 

Richardson, VII, 526. 

Note 57 supra. 

Some other discussions of “the power of the purse” may be mentioned briefly. In 
1796 the House formally declared itself free in principle to refuse the legislation needed 
— ^including an appropriation — to carry the Jay Treaty into effect, but then voted the 
required legislation. The year following Nicholas of Virginia expressed himself in the 
House on the general issue to the following effect: 

“The power of this house to control appropriations has been settled. It was indeed an 
absurdity to call a body a legislature, and at the same time deny them a control over the 
public purse; if it were not so, where would be the use of going through the forms of that 
house with a money bill } The executive might as well draw upon the treasury at once for 
whatever sums he might stand in need of. A doctrine like this would be scouted even in 
despotic countries.” Elliot, Debates (1836), IV, 451. 

Gallatin avowed a like opinion. Yet a year later Bayard of Delaware contended that 
Congress was constitutionally obliged to vote a sum asked for by the President for the 
conduct of foreign relations: 

“It had been supposed by gentlemen, that he might appoint an indefinite number of 
ministers, and were the house, in that case, he asked, blindly to appropriate for them ? 
This question was predicated upon an abuse of power, whilst the constitution supposed 
it would be executed with fidelity. Suppose he were to state the question in an opposite 
light. Let it be imagined that this country has a misunderstanding with a foreign power, 
and that the executive should appoint a minister, but the house, in the plenitude of its 
power, should refuse an appropriation. What might be the consequence.? Would not the 
house have contravened the constitution by taking from the president the power which, 
by it, is placed in him.? It certainly would. So that this supposition of the abuse of power, 
would go to the destruction of all authority. The legislature was bound to appropriate 
for the salary of the Chief Justice of the United States, and though the president might 
appoint a chimney sweeper to the office, they would still be bound. The constitution had 
trusted the president, as well as it had trusted that house. Indeed it was not conceivable 
that the house could act upon the subject of foreign ministers. Our interests with foreign 
countries came wholly under the jurisdiction of the executive. The duties of that house 
related to the internal affairs of the country, but what related to foreign countries and 
foreign agents, was vested in the executive. The president was responsible for the manner 
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in which this business was conducted. He was bound to communicate from dme to time, 
our situation with foreign powers, and if plans were carried on abroad for dividing or 
subjugating us, if he were not to make due communicadon of the design, he would be 
answerable for the neglect.” Ibid,, 452-453. 

And in 1 826, when the opponents of the Panama Congress sought to attach certain 
condidons to the appropriadon for the mission, Webster took a similar position, saying: 

“He would recapitulate only his objections to this amendment. It was unprecedented, 
nothing of the kind having been attempted before. It was, in his opinion, unconstitu- 
tional; as it was taking the proper responsibility from the Executive and exercising, our- 
selves, a, power which, from its nature, belongs to the Executive, and not to us. It was 
prescribing, by the House, the instructions for a Minister abroad. It was nugatory, as it 
attached condidons which might be complied with, or might not. And lasdy, if gentie- 
mcn thought it important to express the sense of the House on these subjects, or any of 
them, the regular and customary way was by resolution. At present, it seemed to him 
that we must make the appropriation without conditions, or refuse it. The President had 
laid the case before us. If our opinion of the character of the meeting, or its objects, led 
us to withhold the appropriation, we had the power to do so. If we had not so much con- 
fidence in the Executive, as to render us willing to trust to the constitutional exercise of 
the Executive power, we have power to refuse the money. It is a direct question of aye 
or no. If the Ministers to be sent to Panama may not be trusted to act, like other Ministers, 
under the instructions of the Executive, they ought not to go at all.” Benton, Abridgment, 
IX, 91. 

Congress, in i860, in appropriating money for the completion of the Washington 
Aqueduct, provided that it should be expended under the superintendence of one Captain 
Meigs of the Army. This provision evoked from President Buchanan the following protest: 

“The first aspect in which this clause presented itself to my mind was that it interfered 
with the right of the President to be ‘Commander in Chief of the Army and Navy of the 
United States.* If this had really been the case, there would have been an end to the ques- 
tion. Upon further examination I deemed it impossible that Congress could have intended 
to interfere with the clear right of the President to command the Army and to order its 
officers to any duty he might deem most expedient for the public interest. If they could 
withdraw an officer from the command of the President and select him for the perform- 
ance of an executive duty, they might upon the same principle annex to an appropriation 
to carry on a war a condition requiring it not to be used for the defense of the country 
unless a particular person of its own selection should command the Army. It was impos- 
sible that Congress could have had such an intention, and therefore, according to my 
construction of the clause in question, it merely designated Captain Meigs as its preference 
for the work, without intending to deprive the President of the power to order him to any 
other army duty for the performance of which he might consider him better adapted.’* 
Richardson, V, 598. 

In 1912 Senator Bacon of Georgia proposed an amendment to the Army Appropria- 
tion bill of that year, that “except as herein provided, or specifically otherwise provided 
by statute,” none of the monies appropriated by the bill should be used for “the pay or 
supplies of any part of the army of the United States employed or stationed in any coun- 
try or territory beyond the jurisdiction of the laws of the United States, or in going to or 
returning from points within the same.” Senator Root objected that the amendment 
would encroach upon the President’s powers as Commander-in-Chief, and it was defeated 
without a record vote. Congressional Record, 62nd Congress, 2nd sess., pp. 10,921-10,930. 
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Ten years later the same situation occurred during President Harding’s administration. 
Said Representative Mann of Illinois, regarding a proviso similar to that which Senator 
Bacon had championed: “Our power to limit appropriations is so conclusive that we can 
say that no money shall be given in this bill except to red-headed men. ... I question the 
advisability of exercising this power, but the right is there.” Representative Rogers of 
Massachusetts, on the other hand, denounced the proviso as both “unconstitutional and 
unwise” and, like its predecessor, it was rejected. T/ze New Yor^ Times, March 23, 1922. 
A third effort of the sort occurred in 1928, and resulted similarly. An extract from the 
debate in the Senate states the issue in conventional terms: 

“Mr. Blaine: Mr. President, just one other question of the distinguished Senator from 
Idaho. I know that ordinarily he does not hedge. . . . 

“I repeat; assuming that Congress has created an army and has created a navy, after 
that is all done, then may Congress not limit the uses to which money may be put by the 
President as Commander-in-Chief in the operation and in the command of the Army 
and Navy? 

“The Senator has said that, of course, if we do not create an army and navy, then 
there is nothing over which the President has command. But we have an Army and 
Navy. Cannot Congress limit, by legislation, under its appropriation acts, the purposes 
for which money may be used by the President as Commander-in-Chief of the Army 
and Navy? 

“Mr. Borah: I do not know what the Senator means by ‘purposes for which it may 
be used.’ Undoubtedly the Congress may refuse to appropriate and undoubtedly the Con- 
gress may say that an appropriation is for a specific purpose. In that respect the President 
would undoubtedly be bound by it. But the Congress could not, through the power of 
appropriation, in my judgment, infringe upon the right of the President to command 
whatever army he might find. Congress might, by refusing to make an appropriation or 
by limiting it to a specific purpose, make it physically impossible for the President to 
discharge his duty in a particular instance. . . . But if the Army is in existence, if the Navy 
is in existence, if it is subject to command, he may send it where he will in the discharge 
of his duty to protect the life and property of American citizens. Undoubtedly he could 
send it, although the money were not in the Treasury.” Congressional Record, April 20, 
1928. See also tbid., December 27, 1922; and 37 Stat. 913. 

It is on this ground that Attorney General Daugherty advised President Harding, 
September 13, 1923, that he was not authorized, in the absence of specific legislation giv- 
ing him the power, to employ the Navy in enforcing National Prohibition, there being 
“no unlawful obstructions, combinations or assemblages of persons, or rebellion against 
the authority of the United States” rendering ordinary methods of enforcement imprac- 
ticable. Daugherty found “but one instance in the history of the country in times of pro- 
found peace when Congress did authorize the use of naval vessels to enforce the civil or 
criminal statutes of the United States directed against individuals,” and this was the Act 
of March 2, 1807, forbidding the slave trade from January i, 1808. One provision of this 
measure made it “lawful” for the President to employ the Navy in its enforcement. 2 
Stat. 426, 428. However, five years before this Congress had authorized the use of troops 
to expel intruders from the public lands (March 3, 1802, 2 Stat. 445), while by a provi- 
sion that still remains on the statute books he is authorized to employ the land or naval 
forces of the United States, and the militia, to aid the execution of judicial process, in 
enforcement of the anti-peonage statutes, and to prevent the rescue of prisoners in the 
custody of the United States. U. S. Code, tit. 8, § 55. See also § 49. 
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That the President has no power to use the armed forces to enforce the law except 
what comes from statute appears to be the doctrine of the early case of Gelston v, Hoyt, 
3 Wheat. 246, 332 (1818). 

Collateral to the subject discussed in the above section is the power of the President 
to repel invasions. By the Acts of 1795 and 1807 he is authorized to call upon the militia 
and to employ the armed forces of the United States not only in cases of actual invasion, 
but also whenever there is “imminent danger of invasion,” a question to be determined 
exclusively by himself. Martin v. Mott, 12 Wheat. 19 (1827). President Wilson, in 1916, 
interpreted the power thus conferred as authorizing him to send punitive forces into 
Mexico in pursuit of the bandit Villa. Some of these forces proceeded as far as 400 miles 
from the American border, and remained on Mexican soil more than nine months. The 
Judge Advocate General ruled that the situation was technically “war,” so that the sol- 
diers involved were amenable only to military courts. The New Yor\ Times, Octo- 
ber 22, 1916. 

The question was raised as early as the War of 1812 whether the militia may be con- 
stitutionally sent out of the country and has continued to trouble commentators ever 
since. See Clarence A. Berdahl, War Powers of the Executive in the United States, 
pp. 13 1— 134. Cited hereafter as Berdahl. 

Sometimes it has been difficult to get the troops out of a state on account of the attitude 
of the local authorities themselves. Such a case occurred in 1907 when President Theodore 
Roosevelt responded to a call for aid from the Governor of Nevada. “The Governor,” 
Mr. Roosevelt narrates, “became so well satisfied that he thought he would like to have 
them permanently.” Ultimately the President notified him that “If within five days . . . 
you shall have issued the necessary notice to convene the Legislature of Nevada, I shall 
continue the troops during a period of three weeks. If when the term of five days has 
elapsed the notice has not been issued, the troops will immediately return to their former 
stations.” Autobiography, p. 416. This proved effective. 

^ An illustration of the use of soldiers as police was furnished by the “slacker raids” 
in New York City and elsewhere in September 1918. The New York. Times, Septem- 
ber 6, 1918. The employment of soldiers for this purpose was, however, without authori- 
zation of the President, and was condemned by Attorney General Gregory as “unlawful” 
and “ill-judged.” The raids themselves the Attorney General defended as legal and neces- 
sary. Ibid., September 12, 

Martial law theoretically exists for the purpose of restoring civil government as soon 
as possible; military government offers no such apology for its existence, and is a rela- 
tively permanent order. The best example of the latter is furnished by the government of 
conquered territory. The distinction, however, often vanishes in practice. See the case 
cited in note 77 infra. 

Charles Fairman, The Law of Martial Rule (Chicago, 1930), pp. 20—22. This work 
and Professor Robert S. Rankin’s volume. When Civil Law Fails (Duke University 
Press, 1939), are both excellent in their different ways and supplement each other at 
important points. 

^ Law of the Constitution (7th ed.), pp. 283—287. 

See James F. Stephen, A History of the Criminal Law of England (1883), I, 203- 
204, 213-215. 

7 How. at 62, 70-75. 

72 2 Bl. 635 (1863). Years before this John Quincy Adams had asserted in the House 
that insurrection in a state was “war,” and that if the United States entered a state for the 
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purpose o£ putting down such an insurrection it would be vested with the war power, 
which was limited only by the laws of war. Citing, then, what had happened in South 
America, he warned the slave states that in such a situation their slaves would be liable to 
confiscation. “I lay this down,*’ he continued, “as the law of nations. I say tlaat the mili- 
tary authority takes for the time the place of all municipal institutions, and of slavery 
among the rest; and that under this state of things . . . not only the President of the United 
States, but the commander of the army has power to order the universal emancipation of 
the slaves.” Congressional Globe, XI, 429 (April 15, 1842). 

It must be said that “Old Man Eloquent” was here indulging his penchant for baiting 
the minions of slavery, at the expense of strict accuracy. Said Marshall, C. J., in 1 833 : “It 
is very unusual, even in cases of conquest, for the conqueror to do more than displace the 
sovereign and assume dominion of the country. The modern usage of nations, which has 
become law, would be violated ... if private property should be generally confiscated, 
and private rights annulled.” United States v. Perchman, 7 Pet. 51 (1833). He acknowl- 
edged, however, that enemy property could be confiscated by legislative decree, though 
only thus. Brown v. United States, 8 Cr. no (1814). 

73 4 Wall. 127. See also United States v, TheJ^elman, 92 U. S. 520, 526. 

Moyer v. Peabody, 212 U. S. 78 (1909). 

7 S Ibid., 84—85. 

76287 u. S.378 (1932). 

77 327 U. S. 304 (1946). 

7S Art. I, §9, par. 2. 

79 Taney’s Reports, 246 (1861); McPherson, History of the Rebellion (1865), pp. 
154-158. 

§§ 1338-1342; also to the same effect is 8 Opins, A, G. 365 (1857). 

McPherson, op. ctt., pp. 158—161. 

Ibid., pp. 161— 162 . 1 have also had the use of a volume of contemporary pamphlets 
on the subject in the Pierson Civil War Collection of Princeton University Library. 

^3 Constitutional Problems under Lincoln (New York, 1926), pp. 136—137. 

14 Stat. 46 (1866). That Congress cannot indemnify for acts which it could not 
have authorized in the first place is the doctrine of Mitchell v. Clar\, no U. S, 633 
(1884). therefore, suspension of the writ does not authorize arbitrary arrests in the 
sense above indicated, then a statute of indemnity would not protect ofiScers making 
them. I know of no case, however, precisely on the point. 

Vd. especially Hughes, C. J.’s, language in Coleman v. Miller, 307 U. S. 433, 454- 
455 (1939). 

S6 See Ch. I, pp. 6-8 supra. 

»7i35 U. S. I. 

SS Ibid., 64. 

^^Ibid., 69; U. S. Code, tit. 28, §504 (R.S., §788). 

9 ° Dugan's Executors v. United States, 3 Wheat. 172. 

United States v. Tingy, 5 Pet. 115 (1831). 

^^Ibid., 122. 

^3 See also United States v. Bradley, 10 Pet. 343; United States v. Linn, 15 Pet. 290. 
As early as Chisholm v. Georgia, 2 Dali, 419 (1792), it was held that the process of the 
United States courts would run in the name of the President until Congress otherwise 
provided — ^which it has never done. 

6 Opins. A. G. 28; also to same effect is 4 ibid., 248 (1843). 
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6 Ibid., 220. 

9 ® Ibid., 466. 

97 See p. 163 supra; also Richardson, VI, 13; United States v. Hughes, ii How. 552; 
Wells V. Hichjes, 104 U. S. 444; United States v. San Jacinto Tin Co., 125 U. S. 273 — all 
of which are mentioned by Justice Miller in his opinion. Cf. 28 Opins. A. G. 143 and 51 1 ; 
and 33 ibid., 436, 438. 

98 158 U. S. 564 (1895)- 

^^Ibtd., 586, See also 128 U. S. 315, 367; and 224 U. S. 413, 438-442. Out of the 
Debs Case, in the main, has grown “government by injunction,” a danger which was 
early recognized. See Senate Reports. No. 827, 54th Congress, ist sess., p. 166. 

100 2 Dali. 409 (1792); Homer Cummings and Carl McFarland, Federal Justice 
(New York, 1937), pp. 27—28. 

U. S. Code, tit. 29, §§101—105; Act of March 23, 1932, ch. 90. 

=^02330 U. S. 258 (1947)- 

103 The recent order of the United States district court for the District of Columbia 
(Justice T. Alan Goldsborough) , making permanent an injunction against a nation-wide 
strike by three railroad brotherhoods, and the opinion accompanying it, correct the 
deficiencies of the Chief Justice’s opinion and revive the doctrine of the Debs Case for 
a widespread transportation strike. The Norris-La Guardia Act, says the opinion, was 
not intended to permit “the disintegration of society.” The New Yor\ Times, July 2, 
1948. 

“It is true that the general rule in England b that the king is not bound by a statute if 
he be not named in it. But this rule has many exceptions. All statutes made to suppress 
wrong, to take away fraud, to prevent the decay of religion, to prevent tortious usurpa- 
tions, or to secure to electors the right to make free election, are excepted out of this rule 
in England, and bind the king although he be not named: 5 CoJ(e*s Rep. 14b; Dwarris 
on Statutes, 27, 28.” Commonwealth v. Garrigues, 28 Pa. St. 9 (70 Am. Dec. 103). Cf. 
in this connection two opinions by Attorney General Biddle, dated respectively June 18, 
1941, and May 8, 1942. 

104 Public Law loi, 80th Congress, istsess. §§206—210. 

*95 Autobiography, pp. 388-389. In June 1908, and so some months before leaving the 
Presidency, Roosevelt wrote Sir George Otto Trevelyan as follows: 

“While President I have been President, emphatically; I have used every ounce of 
power there was in the ofl&ce and I have not cared a rap for the criticisms of tliose who 
spoke of my ‘usurpation of power’; for I know that the talk has been all nonsense and 
that there had been no usurpation. I believe that the efficiency of this Government 
depends upon its possessing a strong central executive, and wherever I could establish 
a precedent for strength in the executive, as I did for instance as regards external affairs 
in the case of sending the fleet around the world, taking Panama, settling affairs of Santo 
Domingo, and Cuba; or as I did in internal affairs in settling the anthracite coal strike, 
in keeping order in Nevada ... or as I have done in bringing the big corporations to 
book ... in all these cases I have felt not merely that my action was right in itself, 
but that in showing the strength of, or in giving strength to, the executive, I was establish- 
ing a precedent of value. I believe in a strong executive; I believe in power; but I believe 
that responsibility should go with power, and that it is not well that tlic strong executive 
should be a perpetual executive.” Joseph B. Bishop, Roosevelt and His Time, II, 94. 

106 Taft, Our Chief Idagistrate , pp, 139— 140. The same issue had been thrashed out 
earlier in the famous Ballinger-Pinchot quarrel in 1910, in the course of which Mr. James 
R. Garfield, who had been Mr. Roosevelt’s Secretary of the Interior, advanced the theory 
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o£ a residual executive power and Ballinger’s defenders took the other end of the argu- 
ment. See, e.g., Senate debate in Congressional Record for May ii, 1910; also Rose M. 
Stahl, The Balhnger^Pinchot Controversy (Smith College, 1926). A statement of the 
residual power theory which attracted considerable attention at the time was that made 
by Senator Works of California in the Senate, January 5, 1917; see Congressional Record 
for that date. 

^07 Autobiography, pp. 474—476; see also Henry F. Pringle, Theodore Roosevelt (New 
York, 1931)5 pp. 268—274. Apparently President Wilson contemplated a similar step at 
the time of the Colorado coal strike in 1916. The New Yor\ Times, October 29 and 30, 
1916. For information regarding the Knox opinion I am indebted to Mr. Hugh B. Cox, 
formerly Assistant Attorney General of the United States. 

Roosevelt’s plans for the protection of the treaty rights of Japanese in the United States 
in 1906, at the time of the San Francisco School controversy, also contemplated the pos- 
sible use of troops, and on very doubtful legal warrant. See Thomas A. Bailey, Theodore 
Roosevelt and the Japanese- American Crises (Stanford University Press, 1934), pp. 28—29, 
45, 80—84, 100— 1 01. 

108 por the following list of major labor disputes in which Presidents have intervened 
in other than a purely police capacity, I am endebted to my friend and former student, 
Professor Robert Dishman of the Department of Political Science of Dartmouth College; 

1. The anthracite coal strike of 1902. See Roosevelt, Autobiography, p. 474. 

2. Strike threatened on the Southeastern Railroads, 1908. See ibid», pp. 496—498. 

3. Strike threatened by conductors and trainmen on Eastern Railroads, 1913. See W. 
Jett Lauck, Railroad Labor Arbitrations, 64th Congress, ist sess., S. D. 493, pp. 259, 263 
(1916). 

4. Strike threatened by engineers and firemen on Western Railroads, 1914. See Repoit 
of the Commissioner of Mediation and Conciliation, 1913-^1919, pp. 21—22 (1920). 

5. Colorado coal strike, 1913— 1914. See Edward Berman, Labor Disputes and the 
President of the United States (New York, 1924), pp. 76—99. 

6. Threatened railroad strikes of 1916 and 1917. See Report of the Eight-Hour Com- 
mission, passim (1918). Also 64th Congress, ist sess., S. D. 549, Hearings before the 
Senate Committee on Interstate Commerce on the Threatened Stride of Railway Em- 
ployees, p. 97 (1916). 

7. Railway shopmen’s strike of 1919. See 58 Congressional Record, pt. 5, pp. 4344- 
4345 (August 26, 1919). 

8. Steel strike of 1919. See 66th Congress, ist sess., S. R. 289, Report of the Senate 
Committee on Education and Labor Investigating the Steel Stride, passim. 

9. Bituminous coal strike of 1919. See Eighth Annual Report of the Secretary of 
Labor, 1920,99. 100—106. 

10. Anthracite coal strike of 1920. See Eighth Annual Report of the Secretary of 
Labor, 1920, pp. 109— 1 13. 

11. General coal strike of 1922. See 62 Congressional Record, pt. ii, pp. 11,537 ff- 
Tenth Annual Report of the Secretary of Labor, 1922, pp. 14—18. 

12. Railway shopmen’s strike of 1922. See Monthly Uibor Review (December 1922), 
pp. 1 1 75 ff. Decisions of the Railroad Jjibor Board. 

13. Running dispute over railway wages, 1933—1935. See Samuel I. Rosenman, com- 
piler, The Public Papers and Addresses of Franklin D. Roosevelt (1934), Vol. Ill, pp. 
98-99, 155-156, 187-189; (1938), p. 201. 

14. Threatened automobile strike, 1934. See The Public Papers and Addresses of 
Franklin D. Roosevelt (1934), pp. 166—169; (1935), pp. 74—76. 
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15. Pacific Coast longshoremen’s strike, 1934. See The Public Tapers and Addresses of 
Frankjin D. Roosevelt (1934)3 P* I57* 

16. Threatened bituminous coal strike, 1935. See Edwin F. McGrady to Rodier, 
Roosevelt Papers, Franklin D. Roosevelt Memorial Library, Hyde Park, New York. Also 
The Public Papers and Addresses of Franklin D. Roosevelt (1935), pp. 306-307. 

17. Little steel strike, 1937. Se&The New York Times, June 30, 1937, p. i. The Fubltc 
Papers and Addresses of Franklin D. Roosevelt (1937), pp. 270-272. 

18. General railroad strikes threatened in 1938. See Report to the President by the 
Emergency Board Appointed September 27, 1938, 

19. Bituminous coal strike, 1939- See The Public Papers and Addresses of Franklin 
D. Roosevelt (1939), pp. 304-305. 

20. Captive coal mine strikes, 1941. See Report on the Work of the National Defense 
Mediation Board, March 19, 1941— January 12, 1942, pp. 118—134, 268—276. 

21. Threatened railroad strike, 1941. Sec Report to the President by the Emergency 
Board Appointed September 10, 1941. Also Supplementary Report to the above. 

22. Threatened railroad strike, 1943. See Report to the President by the Emergency 
Board Appointed February 20, 1943. Supplementary Report to above. Report to the 
President by the Emergency Board Appointed May 31, 1943. Report to the President by 
the Emergency Board Appointed September 2$, 1943. 

23. Coal strikes of 1943. See Monthly Labor Review (August 1943), pp. 290—295. 
Ibid. (May 1944), pp. 945-947- 

24. Steel strike of 1946. See The New Yor\ Times, January 1— February 16, 1946, 
inclusive. 

25. Engineers’ and trainmen’s strike, 1946. See Alexander F. Whitney, Railroad Rules 
— Wage Movement in the United States, 1944—43—46 (1946), passim. 

26. Bituminous coal strikes of 1946. See The New York Times, December 8, 1946, 
pp. I, 3. Also United States v. United Mine Workers of America and associated cases, 
330 U. S. 258 (1947)- 

It will be observed that only Taft, Coolidge, and Hoover failed to intervene personally 
in at least one major labor dispute for the purpose of hastening or influencing its settle- 
ment, and this no doubt was due as much to the absence of serious industrial strife during 
their incumbencies as it was to their conservative and legalistic eschewal of strong presi- 
dential leadership. 

109 See “Executive Powers under National Emergency,” 76th Congress, 2nd sess., 
Senate Documents, No. 133; also Acts of Congress Applicable in Time of Emergency, 
Public Affairs Bulletin, No. 35 (Library of Congress Legislative Reference Bureau, 1945) ; 
also Louis William Koenig, T he Presidency and the Crisis, Powers of the Office from 
the Invasion of Poland to Pearl Harbor (King’s Crown Press, 1944), which is valuable 
especially for its digests of “emergency” legislation. Cf. President Truman’s statement of 
December 31, 1946, listing laws that were to end immediately or six months hence, or 
later (The New York Times, January i, 1947) ; also his message to Congress of February 
19, 1947. Ibid., February 20, 1947. 

4 Commentaries, 397—398. 

Art. II, §2, par. i “It is declared in parliament, by statute 27 Hen. VIII. c. 24, that 
no other person hath power to pardon or remit any treason or felonies whatsoever; but 
that the king hath the whole and sole power thereof, united and knit to the imperial 
crown of this realm.” Preceding note. 

Farrand, 11, 426, 526—527. Sherman characteristically wanted pardons conditioned 
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on the consent of the Senate, a suggestion which received the support of only his own 
state. Ibid., 419. 

^^3 Earle, p. 484. 

^^ 4 ypet. 150 (1833). 

^^5 xhe argument for the United States was made by Taney as Attorney General and 
was based exclusively upon British authorities. Marshall invoked British practice as fur- 
nishing the proper rule of constitutional interpretation for the “reprieves and pardons” 
clause thus: 

“As this power had been exercised from time immemorial by the executive of that 
nation whose language is our language, and to whose judicial institutions ours bear a 
close resemblance; we adopt their principles respecting the operation and effect of a 
pardon, and look into their books for the rules prescribing the manner in which it is to 
be used by the person who would avail himself of it.” Ibid., 160. 

The rule was reiterated in ex parte Wells, 18 How. 307, 310—311 (1855), but met 
with strenuous protest in a dissenting opinion by Justice McLean: “The executive office in 
England and that in this country is [sic] so widely different that doubts may be enter- 
tained whether it would be safe for a republican chief magistrate, who is the creature of 
the laws, to be influenced by the exercise of any leading power of the British sovereign.” 
Ibid., 318. This was certainly good Jeffersonian doctrine. To the contrary effect, however, 
see 4 Opins. A. G. 456 (1843) and 5 ibid., 536 (1852); also the Grossman Case, which is 
discussed below. But the McLean dissent may be said to have come into its own in the 
Perovich Case. Today, as is indicated in the text, the Court follows the Marshall rule at 
discretion — ^it has, in short, a choice. 

Armstrong v. United States, 13 Wall. 154, 156. For presidential proclamations of 
' amnesty, see Richardson, I, 181 (Washington), 303 (Adams), 512, 514, 543 (Madison); 
VI, 213-216 (Lincoln), 310, 547, 655, 708 (Johnson); X, 496 (Roosevelt). This power 
was the pivot of “Presidential Reconstruction,” just as the power of the houses of Con- 
gress to determine the qualifications of their respective members was the pivot of 
“Congressional Reconstruction.” By a clause of the Confiscation Act of July 17, 1862 
(12 Stat. 592), Congress purported to authorize the President to extend to participants 
“in the existing rebellion” “pardon and amnesty,” with such exceptions and on such 
conditions as he deemed expedient. Lincoln, in his Proclamation of December 8, 1863, 
refers to this provision merely as “according with well-established judicial exposition of 
the pardoning power.” He based his action on the Constitution. In consequence of the 
quarrel between Johnson and Congress over Reconstruction, Congress repealed the above 
provision of the Confiscation Act January 21, 1867; and in its Report of December 25, 
1868, the Senate Committee on the Judiciary directly challenged the title of the President 
to the power of amnesty, which it claimed for Congress alone. Senate Reports 239, 40th 
Congress, 3rd sess. Royal amnesties, the committee argued, were always by virtue of par- 
liamentary authorization. The contentions of the committee were, however, pretty well 
met and refuted by one “L.C.K.,” writing in 7 University of Pennsylvania haw Review 
and American haw Register (New Series), 523—532 (September 1869). In point of fact, 
Hamilton seems clearly to assume in the passage in The Federalist already referred to that 
the power to pardon includes amnesty. In United States v. Padelford, 9 Wall. 542 (1870), 
which involved Lincoln’s amnesty, the Court said: “This proclamation, if it needed legis- 
lative sanction, was fully warranted by the Act of July 17, 1862.” Three years later, in 
United States v. Klein, it is stated flatly “Pardon includes amnesty,” a proposition which 
the dissenting minority does not challenge. 13 Wall. 128, 147; also to the same effect are 
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Armstrong v. United States, supra, and Jenkins v, Collard, 145 U. S. 560, See also W. 
H. Humbert, The Pardoning Power of the President (American Council on Public 
Affairs, Washington, 1941), pp. 36-42. 

1^7236 U. S. 79 (1915). 

ihid., 90-91. 

Equally surprising is the Court’s failure to take account of its own words in Brown 
V. Walker, 161 U. S. 591 (1896) : “It is almost a necessary corollary of the above proposi- 
tions that, if the witness has already received a pardon, he cannot longer set up his 
privilege, since he stands with respect to such offense as if it had never been committed.” 
Ibid,, 599, citing British cases. To the same effect was a suggestion by the late Justice 
Cardozo, when he was Chief Judge of the New York Court of Appeals, that “the quick- 
est and easiest way” to get the testimony of one Doyle, who was pleading his constitu- 
tional privilege, would be for the governor to pardon him. The New York, Times, 
July 28, 1931* 

For a most absurd tempest in the teapot, which first and last involved, besides Presi- 
dent Coolidge and Craig, the United States Supreme Court, Attorney General Daugherty, 
Judge Mayer, Senator Copeland, Representative La Guardia, several labor organizations, 
and still others, see The New York Times, November 20 to December ii, 1923. 

Chapman v, Scott, 10 F (2nd.) 156, 161 (December 14, 1925). 

Biddle v, Perovich, 274 U. S. 480. 

123 Ibid,, 486. Mr. Humbert thinks my inference that Biddle v, Perovich dismisses 
“the doctrine of acceptance” a littie too confident. Op, cit,, p. 73. I have to admit that 
the Court has not yet passed on the precise question. 

”4 267 U, S. 87. 

The New York Times, May 16, 1924. See also Story, 2 Commentaries, §1503. 

Especially difficult to meet was the proposition that an “offense against the United 
States” must be violative of a statute of the United States {United States v, Hudson, 7 
Cr. 32) ; nor can it be said tliat the Chief Justice’s opinion entirely disposes of the question. 
267 U. S. 1 1 4-1 1 5. 

“7 Ibid,, no. 

Ibid,, 118-119, citing 3 Opins, A, G, 622; 4 ibid., 317 and 458, and 19 ibid,, 476. 

“5^ Ibid., 1 2 1. 

130 Ibid., 122. It may be remarked in passing that in classifying “criminal” contempts 
as “offenses against the United States,” the Grossman Case would seem to throw down 
every barrier in the way of requiring that “contempts fully completed” be tried by jury; 
thus rendering obsolete the halfway doctrine of the slightly earlier Michaelson Case (266 
U.S. 18). For being offenses against the United States, it is the public interest which is 
primarily involved in the punishment of “criminal” contempts, and only secondarily 
the dignity of the offended court. Indeed, as Chief Justice Taft takes pains to note in 
his opinion, such acts were triable in England at the time of the framing of the Constitu- 
tion in both ways, that is, by the Court alone or by a court and jury, following indictment 
of the offender (267 U. S. at no). See also J. Holmes on tlie same point in the Gompers 
Case, 233 U.S. 604; and compare the Court’s ignorant denial of this in the Eilenbecker 
Case, 134 U.S, 3. 

Instructive cases which arc illustrative of the judicial power to punish “criminal con- 
tempts” are ex parte Robinson, 19 Wall. 505; ex parte Wall, 107 U.S. 265; ex parte 
Terry, 128 U. S. 289; Gompers v. United States, supra; Toledo Newspaper Co. v. United 
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States, 247 U. S. 402, which was overturned in "Nye v. United States, 313 U. S. 33 
(1941). Cf. Bridges v. California, 314 U. S. 252 (1941). 

The passage in Blackstone alluded to is to the effect that coercive measures of a 
court in support of the rights of a suitor, “being properly the civil remedy of individuals 
for a private injury, are not released or affected by a general pardon.” 4 Commentaries, 
285. But as general pardons, according to Blackstone, are by act of Parliament, what 
he here has in mind is apparently a rule of statutory construction rather than of constitu- 
tional limitation binding on the King. It may be granted, nevertheless, that the rule of 
restriction stated in the Grossman Case is a fairly logical application of the ancient maxim 
that the “King may not use his grace to the injury or detriment of others [non poterit 
rex gratiam facere cum injuria et damno alioruml,'" Brae., lib. hi, f, 132; 3 Inst,, 236; 4 
Commentaries , 398. See, however, Young v, Chamberlain, Tothill, 41, for a late use of 
the power to pardon what we should today term a civil contempt; cf. ex parte White- 
church, I Atk. 37 (1749). 

133 The case referred to is Besette v. McCon\ey Co,, 194 U. S. 324, in which the 
Court, speaking by Justice Brewer, takes the distinction from Judge Sanborn’s opinion in 
in re Nevitt, 54 C. C. A. 622, 632; 117 Fed. Rep. 448, 458 (1902). Justice Miller, speak- 
ing for the Court in in re Chiles, 22 Wall. 157 (1874), recognizes the twofold use of 
contempt proceedings, the punitive and the coercive, but does not distinguish “criminal” 
from “civil” contempts. Nor does the Act of 1831 (§725 R.S.) recognize such a distinc- 
tion; nor yet does Story in his Commentaries (see §1503). In his article, however, in 21 
Harvard Latv Review, 161-174, on “Contempt of Court, Civil and Criminal,” Professor 
Beale is able to supply a very different ancestry for each of the two types. Criminal con- 
tempts he traces to insults to the royal authority, and terms them “active contempts,” 
while civil contempts he traces to disobedience of the Lord Chancellor’s orders. “Punish- 
ment” in such cases, he explains, is not punitive in intention, but coercive and therefore 
is indefinite — ^that is, it continues until die order is performed by the recalcitrant party, 
or until he has restored the status quo ante. The comparatively recent formulation of the 
distinction is probably due to the tendency of the two concepts to merge. 

The question is naturally suggested by the Grossman Case whether the President could 
pardon contempts of the houses of Congress. The general argument against the sugges- 
tion on the ground of the principle of separation of powers is logically invalidated by 
the holding; but the silence of precedent is a strong counter-consideration, and precedent 
is the basis of the decision. Moreover, the Chief Justice mentions specifically an opinion by 
Rawle about 1830 that the pardoning power did not extend to “contempts of a House 
of Congress.” 267 U. S. 118. And suppose that one of the houses should order the in- 
carceration of a Cabinet officer until he complied with its subpoena to testify or to 
produce certain papers. By analogy at least this would seem to be a case of “civil con- 
tempt,” to which consequently the President’s power to pardon would not extend. It is 
probable, however, that with the adjournment of Congress the imprisonment would 
end, the legislative power which brought it about being now in abeyance. 

^33 Another interesting aspect of the case is its manipulation of the separation of powers 
principle, wherein it presents a striking contrast to the same Justice’s opinion in the 
Myers Case. Ibid., 119— 121. 

=^34 4 Wall. 333. 

13s Ibid., 380. 

'^^^Ibid., 396-397. 
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137 See especially Professor Williston’s article, “Does a Pardon Blot Out Guilt?” in 28 
Harvard Law Review, 647-663 ; and Mr. Henry Weihofen’s article “The Effect of Pardon” 
in 88 University oj Pennsylvania Law Review, 177— 193. 

138 142 U. S. 450 (1892). 

^39 See Professor Everett S. Brown’s valuable article, “The Restoration of Civil and 
Political Rights by Presidential Pardon,” 34 American Political Science Review, 295— 
300. On the question whether a presidential pardon is capable of relieving a federal con- 
vict of legal or political disabilities imposed by state laws, doctrine has varied somewhat. 
Attorney General Cushing’s opinion in 7 Opins. A. G. 760-761 (1856), which is cited by 
Professor Brown as negativing the proposition, applied only to “a supplemental or special 
pardon,” but apparently recognized that “a general pardon” would have been efBcacious 
for the purpose. And four years later Attorney General Black ruled in unqualified terms 
that a person disfranchised as a citizen by conviction for crime under the laws of the 
United States could be restored to his rights by a pardon issued either before or after he 
had suffered the other penalties incident to his conviction. 9 Ibid,, 478 (i860). See also 
21 ibid,, 242—243 (1893). 

^40 233 U. S. 51. 

^41 The provisions of the Act of February 5, 1917, for the deportation of aliens con- 
victed of certain offenses involving ““moral turpitude” do not apply “to one who has been 
pardoned” (U. S. Code, tit. 8, §155); and on this ground the Attorney General has occa- 
sionally advised the President to pardon alien offenders against United States statutes 
upon completion of sentence. 

Nor is the efficacy of this provision confined to presidential pardons for federal offenses, 
in which connection the following item from the Boston Transcript of December 24, 
1938, is of interest: 

“Pasquale Vallarelli, 30 year-old Boston alien, walked out of the East Boston Im- 
migration Station today a free man after Washington authorities ruled that the pardon 
granted him by Governor Hurley and the Executive Council automatically canceled a 
deportation warrant for his detention. 

“Vallarelli was pardoned by the Council Thursday night after serving more than nine 
years of a 21 to 24-year sentence for robbery. He was released from State Prison yester- 
day afternoon and was immediately taken into custody by immigration authorities. 

“James H. Brennan, attorney for Vallarelli, contacted officials of the Labor Depart- 
ment in Washington last night and today word was received here by Immigration 
Commissioner Mary A. Ward that the pardon dismissed the deportation warrant.” 

Ex parte Wells, 18 How. 307 (1855), the leading case, relies principally on Brit- 
ish authority. Some early Attorneys General were reluctant to admit the propriety of 
conditional pardons or of pardons prior to the trial of the applicant, i Opins, A. G. 342 
(1820); 2 ibid,, 275 (1829); 5 ibid., 687 (1795). The broader view is based in 4 ibid,, 
433 on the maxim '*quod omne majus continet minus** (1845). See also Senate Docu- 
ments, No. 123, 26th Congress, 2nd sess. For an interesting case growing out of a condi- 
tional pardon, see 21 Harvard Law Review, 541* On the royal dispensing power prior to 
the Revolution of 1688, see Frederic W. Maitland, The Constitutional History of England 
(Cambridge University Press, 1908), pp. 302-306. 

=^43 Art. I, §9, par. 7; Knote v. United States, 95 U. S. 149 (1877); The Laura, 114 
U.S. 411 (1885); 5 Opins, A. G. 580 (1852); 6 ibid., 393 (1853); 16 ibid., 1 (1878). 

^44 The Laura, supra; Brown v. Walter, 161 U. S. 591 (1896) ; tfr parte United States, 
242 U. S. 27 (1913). 
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143 Ex parte United States, preceding note. 
i 46 j 7 arrand, II, 185; r/. 4 Bl. Commentaries, 399-400. 
^47 Art. I, §3, par. 7. 


NOTES TO CHAPTER V* 

^ At no point did the Framers depart more conspicuously from their materials than in 
dispersing among the President, Congress, and the Senate the powers most immediately 
touching the conduct of foreign relations — the war power, the treaty-making power, and 
the power to appoint ambassadors, etc. Blackstone, Locke, and Montesquieu were all in 
agreement in treating the direction of foreign relations as a branch of “executive,” or 
royal, power. Said Blackstone: 

“With regard to foreign concerns, the king is the delegate or representative of his 
people. It is impossible that the individuals of a state, in their collective capacity, can 
transact the affairs of that state with another community equally numerous as themselves. 
Unanimity must be wanting to their measures, and strength to the execution of their 
counsels. In the king therefore, as in a center, all the rays of his people are united, and 
form by that union a consistency, splendor, and power, that make him feared and re- 
spected by foreign potentates; who would scruple to enter into any engagement, that must 
afterwards be revised and ratified by a popular assembly. What is done by the royal 
authority, with regard to foreign powers, is the act of the whole nation; what is done 
without the king’s concurrence is the act only of private men. And so far is this point 
carried by our law, that it hath been held, that should all the subjects of England make 
war without the royal assent, such war is no breach of the league. . . . The king therefore, 
considered as the representative of his people, has the sole power of sending embassadors 
to foreign states, and receiving ambassadors at home.” i Commentaries, 252. 

Locke expressed himself on the topic as follows: 

“There is another power in every commonwealth which one may call natural, because 
it is that which answers to the power every man naturally had before he entered into 
society. For though in a commonwealth the members of it are distinct persons still, in 
reference to one another, and, as such, are governed by the laws of the society, yet, in ref- 
erence to the rest of mankind, they make one body, which is, as every member of it before 
was, still in the state of Nature with the rest of mankind, so that the controversies that 
happen between any man of the society with those that are out of it are managed by the 
public, and an injury done to a member of their body engages the whole in the reparation 
of it. , . . This, therefore, contains the power of war and peace, leagues and alliances, and 
all the transactions with all persons and communities without the commonwealth, 
and may be called federative if any one pleases. So the thing be understood, I am indif- 
ferent as to the name. . . . 

‘Though, as I said, the executive and federative power of every community be really 
distinct in themselves, yet they are hardly to be separated and placed at the same time in 
the hands of distinct persons. For both of them requiring the jorce of the society for 
their exercise, it is almost impracticable to place the force of the commonwealth in dis- 
tinct and not subordinate hands, or that the executive and federative power should be 
placed in persons that might act separately, whereby the force of the public would be 


* Chapter V (Organ of Foreign Relations) begins on page 207, 
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under different commands, which would be apt some time or other to cause disorder and 
ruin.** Two Treatises on Civil Government (Morley, ed.)? Bk. II, §§145-146, 148. 

Montesquieu’s words are as follows : 

**In every government there are three sorts o£ power; the legislative; the executive in 
respect to things dependent on the law o£ nations; and the executive in regard to matters 
that depend on the civil law. 

“By virtue o£ the first, the prince or magistrate enacts temporary or perpetual laws, 
and amends or abrogates those that have been already enacted. By the second, he makes 
peace or war, sends or receives embassies, establishes the public security, and provides 
against invasions. By the third, he punishes criminals, or determines the disputes that 
arise between individuals. The latter we shall call the judiciary power, and the other 
simply the executive power o£ the state.” Spirit of the Laws (Nugent tr.), Bk. XI, Ch. 6. 

While these views were, of course, known to the Framers, their acceptance of them — 
so far as it went — was qualified from the outset by the allocation of the war-declaring 
power with Congress, where it had been lodged by the Articles of Confederation. 
C/. Farrand, Records, I, 65-66, 70, 244, 292; II, 104; Federalist 75 (Hamilton); Elliot’s 
Debates (1836), IV, 124. 

^ “The War of Jenkins’ Ear” commenced in 1739, seven years after the sanguinary 
cause of it occurred. 

3 For some particulars, see John Bassett Moore, Digest of International Law (Wash- 
ington, 1906), VI, 651 fF-; Quincy Wright, The Control of American Foreign Relations 
(New York, 1922), pp. 18, 24, 25, 30, 60, 67, 206, 225, 229, 265; United States v. Jeffers, 
4 Cranch, C. C. 704 (Fed. Cas. No. 15,471). While in attendance at the Paris Peace Con- 
ference President Wilson was forced to intervene through Secretary of State Lansing 
against certain legislative proposals in the California legislature having an anti-Japanese 
slant. The New Yor\ Times, April ii, 1919. 

Indeed, presidential messages and less formal communications have at times disturbed 
good relations with foreign governments. As an example of the former, see the reference 
in Jackson’s message of December i, 1834, to the failure of the French government to 
execute certain claims conventions. France protested, and was answered by Secretary of 
State Forsythe in the following words; 

“The first reflection produced by Mr. Serurier’s note is that it brings into discussion 
the propriety of a message of the President to Congress, for the contents of which, until 
the recommendations it contains are adopted by Congress, the United States are not 
responsible to foreign governments. . . . The President corresponds with foreign govern- 
ments, through their diplomatic agents, as the organ of the nation. As such he speaks for 
the nation. In his messages to Congress he speaks only for the Executive to the legislature. 
He recommends, and his recommendations are powerless, unless followed by legislative 
action. No discussion of them can be permitted. All allusions to them, made with a 
design to mark an anticipated or actual difference of opinion between the Executive and 
legislature, are indelicate in themselves, and if made to prejudice public opinion will 
immediately recoil upon those who are so indiscreet as to indulge them. If they contain 
anything injurious to foreign nations, the means of self-justification are in their own 
power without interposing between the different branches of this government, an inter- 
position which can never be made, even by those who do not comprehend the true 
character of the Government and the people of the United States, without forfeiting the 
respect of both.” Richardson, III, 97, 100-105. 

Eighty-six years later Ambassador Jusserand, acting under instructions from his gov- 
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eminent, expressed hurt surprise at references by President Wilson, in a letter to Senator 
Hitchcock, to “French militarism,** The Neu/ Yor\ Times, March 12, 1920. Debates in 
Congress may once have excited foreign governments, but apparently do so no more. 
The houses were able in 1919 to pass resolutions favoring Irish independence without 
evoking an answering roar from the British Lion. Wright, op. cit., pp. 33—34* And a year 
later 88 members of the House of Representatives cabled Prime Minister Lloyd George 
and the British Parliament a protest against the imprisonment without arraignment or 
trial of certain political offenders in Ireland, without producing any unfortunate reper- 
cussions on our diplomatic relations. See The New York. Times, May 5, 1920. 

The Dominion of Canada in 1925 requested our government to interpret a ruling of 
the Supreme Court bearing on the diversion of water from the Great Lakes by Chicago. 
Associated Press despatch, Ottawa, May 19, 1925. The fact that a foreign government 
may take cognizance at times of acts of American state legislatures does not prove that 
the latter have status as an organ of foreign relationship (c/. Wright, op. ctt., p. 30) any 
more than — ^for example — ^an American mob, of whose acts, too, a foreign government 
may take notice if they injure its citizens or subjects. See however note 12 below. 

The very downright language being used currently at Lake Success may actually 
contribute to the cause of international peace by making ridiculous the extravagances of 
wounded amour-propre which old-time diplomats habitually afiected. The hardy school 
of Marshall, Bevin, and Molotov would never dream of parading such outmoded sensi- 
bilities. 

4 No. 64; Earle, pp. 418—419. 

s In No. 43 he wrote: 

“The circumstances that endanger the safety of nations arc infinite, and for this 
reason no constitutional shackles can wisely be imposed on the power to which the care 
of it is committed. This power ought to be co-extensivc with all the possible combinations 
of such circumstances; and ought to be under the direction of the same councils which 
arc appointed to preside over the common defence.’* Earle, p. 142. 

^ Ware v. Hylton, 3 Dali. 199, 281 (1796). 

7 On the general subject of the international obligation of the United States to enact 
legislation adequate to protect the treaty rights of aliens, see an informed note by Wright, 
op. cit., p. 18, with citations. Illustrative of the general power of Congress to enact legisla- 
tion in furtherance of the rights of foreign governments and of international comity, sec 
United States v. Arjona, 120 U. S. 479 (1887). See also note 29 infra. 

5 3 Dali. 54 (1795), especially at 80-81 (Paterson), and 91-95 (Iredell). 

9 299 U. S. 304, 316—317 (1936). In the Philadelphia Convention, King of Massa- 
chusetts denied that the states had any international capacity whatsoever: 

“The states were not ‘sovereigns’ in the sense contended for by some. They did not 
possess the peculiar features of sovereignty, — ^they could not make war, nor peace, nor 
alliances, nor treaties. Considering them as political beings, they were dumb, for they 
could not speak to any foreign sovereign whatever. They were deaf, for they could not 
hear any propositions from such sovereign. They had not even the organs or faculties of 
defence or ofFence, for they could not of themselves raise troops, or equip vessels, for 
war.** Farrand, 1 , 323. 

It is significant that nobody challenged this position. 

Attorney General Cushing argued to this effect in 8 Opins. G, 411 (1857), 

^^14 Pet. 540. 

IJnd., 570—576. Taney accordingly concludes that the Framers “anxiously desired to 
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cut o£E all connection or communication between a state and a foreign power” — ^a con- 
clusion which is hardly borne out by the precise terms of Art. I, § 10. 

Two years prior to the Jennison Case, Daniel Webster had stated a very different 
doctrine in a letter to the Barings of London, as follows: 

“Your first inquiry is, ‘whether the Legislature of one of the States has legal and 
Constitutional power to contract loans at home and abroad?* To diis I answer, that the 
Legislature of a State has such power; and how any doubt could have arisen on this 
point, it is difficult for me to conceive, every state is an independent, sovereign 
POLITICAL COMMUNITY, except in so far as certain powers, which it might otherwise 
HAVE exercised, have been conferred on a General Government, established under a 
written Constitution, and exerting its authority over the people of all the States. This 
General Government is a limited Government. Its powers are specified and enumerated. 
All powers not conferred upon it still remain with the States and with the people. The 
State Legislatures, on the other hand, possess all usual and extraordinary powers of 
Government, subject to any limitations which may be imposed by their own Constitu- 
tions, and with the exception, as I have said, of the operation on those powers of the 
Constitution of the United States.” W. O. Bateman, Political and Constitutional Law of 
the United States (1876), p. 211. 

In point of fact, state governmental agencies do (even today) sometimes assume 
international significance temporarily. An instance is furnished by the action of the 
governors of Texas, New Mexico, and Arizona early in 1924 in according President 
Obregon of Mexico, in response to a request to that effect by Secretary of State Hughes, 
the right to transport troops from Naco, Arizona, to a point on the border between 
Texas and Mexico. Like permission was granted Carranza in 1915. News despatches of 
January 18 and 19, 1924. Nor should the following Associated Press despatch of August 
20, 1924, from Geneva be overlooked: 

“Philip S, Henry, bearing a signed and sealed document from Gov. Cameron 
Morrison of North Carolina, appointing Mr. Henry a special commissioner from North 
Carolina, arrived in Geneva today. League of Nations officials are somewhat puzzled 
over how to receive him. 

“Mr. Henry has not yet presented his credentials, but it was said today the league 
officials were going to welcome him as a representative American, anxious to learn about 
the league, and particularly as the Governor’s impressive document concludes with the 
words, *I do hereby confer on him all rights, privileges and powers useful and necessary 
to the just and proper discharge of the duties of his appointment.* ” 

Governor Morrison later explained that he had given Mr, Henry his commission 
“more as an introduction than anything else.” 

13 299 U. S. at 318. See also The Chinese Exclusion Case, 130 U. S. 581, 604 (1889); 
Fong Yue Ting v. United States, 149 U. S. 698, 71 1 (1893); Mackenzie v. Hare, 239 
U. S. 299, 311 (1915). 

*4 Note 6 supra, 

1 trace the history of judicial opinion on this subject in some detail in my National 
Supremacy (New York, 1913). 

252 U. S. 416 (1920). 

^7 Ibid,, 432-434; argument of counsel, ibid,, 422. 

University of Illinois v. United States, 289 U. S. 48, 59 (1933). See also p. 261 
suftra. The “dual principle” has, nonetheless, even within recent years, furnished the 
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State Department at Washington a pretext for declining to undertake international en- 
gagements the discharge of which would, to its way of thinking, obtrude upon “the 
police functions of the several states of the Union and which the Federal Government 
would not in consequence be capable of fulfilling.** It was on this totally fallacious and 
deliberately specious reasoning that the United States based its declination to sign both 
the Geneva Convention of 1910 and that of 1921, concerning the trafSc in women and 
children. Letter of the Undersecretary of State to the present writer, May 27, 1922. 

Indeed as late as 1929 an American representative had the effrontery to base the 
refusal of the United States to assent to a convention for “equal treatment for foreigners 
and foreign enterprises” on the ground diat it “proposed to give aliens the right to own 
real estate, which in the United States is a matter under the jurisdiction of the States.” 
The New York. Times, November 7, 1929. The truth is that the very first foreign treaty 
which the United States entered into under the Constitution, the Jay Treaty, dealt with 
this very subject. 

The most recent rebuff administered by the Court to the “dual principle” is that in 
United States v. California, 332 U. S. 19 (1947). Here the National Government was 
held to be the owner of die three-mile marginal belt along the coast of California and 
hence to be vested with “paramount rights in and power over that belt, an incident to 
which is full dominion over the resources of the soil under that water, including oil.’* The 
holding is based on the general principle of national sovereignty in the international field, 
and involves the overruling or elbowing aside of many judicial dicta and some de- 
cisions. See Justice Gray’s opinion in Shively v. Bowlby, 152 U. S. i (1894); Louisiana 
V. Mississippi, 202 U. S. i (1906); The Abhy Dodge, 223 U. S. 166 (1912). 

The classic statement of tliis principle was that made in Jackson’s Veto Message of 
July 10, 1832 (ante, p. 24). But the principle arose, it will be perceived, in the field 
of foreign relations. 

“Letters of Camillus,” Works (Hamilton, ed.), VII, 556 ff.; Marshall, Washington, 
V, 650-665; S- B. Crandall, Treaties, Their Making and Enforcement (Washing- 
ton, D. C., 1916), pp. 170-171. 

The main purport of Madison’s argument appears in the following passages from 
his speech in the House, March 7, 1796: 

“It was an important, and appeared to him to be a decisive, view of the subject, that 
if the Treaty power alone could perform any one act for which the authority of Congress 
is required by the constitution, it may perform every act for which the authority of that 
part of the Government is required. Congress have power to regulate trade, to declare 
war, to raise armies, to levy, to borrow, and to appropriate money, etc. If, by Treaty, 
therefore, as paramount to the Legislative power, the President and Senate can regulate 
trade, they can also declare war, they can raise armies to carry on war, and they can 
procure money to support armies 

“The force of this reasoning is not obviated by saying, that the President and Senate 
would only pledge the public faith, and that the agency of Congress would be necessary 
to carry it into operation. For, what difference does this make, if the obligation imposed 
be, as is alleged, a constitutional one; if Congress have no will but to obey, and if to 
disobey be treason and rebellion against the constituted authorities? Under a constitu- 
tional obligation with such sanctions to it. Congress, in case the President and Senate 
should enter into an alliance for war, would be nothing more than the mere heralds for 
proclaiming it. In fact, it had been said that they must obey the injunctions of a Treaty, 



464 PRESIDENT: OFFICE AND POWERS 

as implicitly as a subordinate officer in the Executive line was bound to obey the Chief 
Magistrate, or as the Judges are bound to decide according to the laws. . . , 

“He canae next to the fifth construction, which left with the President and Senate the 
power of making Treaties, but required at the same time the Legislative sanction and 
cooperation in those cases where the constitution had given express and specific powers 
to the Legislature. It was to be presumed, that in all such cases the Legislature would 
exercise its authority with discretion, allowing due weight to the reasons which led to 
the Treaty, and to the circumstances of the existence of the Treaty. Still, however, this 
House, in its Legislative capacity, must exercise its reason: it must deliberate; for delib- 
eration is implied in legislation. If it must carry all Treaties into effect, it would no 
longer exercise a Legislative power; it would be the mere instrument of the will of 
another department, and would have no will of its own. Where the constitution contains 
a specific and peremptory injunction on Congress to do a pardcular act. Congress must, 
of course, do the act, because the Constitution, which is paramount over all the depart- 
ments, has expressly taken away the Legislative discretion of Congress. The case is 
cssendally different where the act of one department of Government interferes with a 
power expressly vested in another, and nowhere expressly taken away: here the latter 
power must be exercised according to its nature; and if it be a Legisladve power, it must 
be exercised with that deliberadon and discredon which is essendal to the nature of 
Legislative power.” Benton, Abridgment, I, 650—651. 

In the interest of strict accuracy it should be noted that Madison rejects the term 
“concurrent powers” as descriptive of his own position, as well as the view to which in 
the text I have applied this term. The latter he phrases as follows: “The Treaty Power 
and the Congressional power might be regarded ... as each of them supreme over the 
other, as it may be last exercised.” This position he repels as involving “the absurdity of 
an imperium in imperio of two powers, both of them supreme, yet each of them liable 
to be superseded by the other.” Ibid,, 649. This, nonetheless, is the view which has come 
to prevail, it being today established doctrine that, when a treaty and a statute conflict, the 
maxim **leges posteriores priores contrarias abroganf* applies in the same way that it 
would in the case of conflict between two treaties or two acts of Congress. The Cherokee 
Tobacco, II Wall. 616, 621 (1870); United States v, McBratney, 104 U.S. 621, 623 
(1881); Head Money Cases, 112 U.S. 580, 599 (1884); Whitney v. Robertson, 124 U.S. 
190, 194 (1888); Botiller v, Dominguez, 130 U. S. 238, 247 (1889); The Chinese Exclu- 
sion Case, ibtd,, 581, 600 (1889) ; Fong Yue Ting v. United States, 698, 720—721 (1893) > 
DeLdma v, Bidwell, 182 U.S. i, 195 (1901); Johnson v, Browne, 205 U.S. 309, 321 
(1907) ; Charlton v, Kelly, 229 U. S. 447, 463 (1913) ; Rainey v. United States, 232 U. S. 
310, 316 (1914); 6 Opins. A. G, 291 (1854); 13 ibid,, ^$4 (1870); 21 ibid,, 80 and 347. 

It should be noted, however, that all the above references have to do with situations 
in which an act of Congress was held to have superseded a treaty provision of earlier 
date. So far as I know there is only one case in which the Supreme Court has held that 
the converse had occurred, and this case is, for several reasons, not entided to be taken 
seriously as a binding construction of the Constitution. The reference is to Coo\ v. United 
States, 288 U. S. 102 (1933). Speaking by Justice Brandeis, the Court held that Section 
581 of the Tariff Act of 1922 had been repealed by the Treaty of May 22, 1924, with 
Great Britain, but that the reenactment of the same section in 1930 did not repeal the 
treaty provision involved! The only precedent cited for the proposition that treaties may 
repeal inconsistent statutes of earlier date is Whitney v, Robertson, 124 U. S. 190 (1888), 
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where the question was the obverse one; namely, whether an act of Congress had re- 
pealed a treaty, and this question was answered in the affirmative. The assertion, too, 
in the Cook Case that the treaty involved was “self-executing” is a simple ipse dixit. The 
holding is a prize example o£ judicial strong-arm methods, for which, I suspect, the 
Department of State was primarily responsible. 

“The House would not in any case consider itself under a constitutional obligation 
to appropriate money in support of a treaty the provisions of which it will not approve.’* 
James G. Blaine, Twenty Years of Congress (New York, 1884-1886), as quoted by Noel 
Sargent in The New York. Times, November 18, 1928. 

The preceding note; ex parte Grossman, 267 U. S. 87, 1 19-120 (1925). 

^3 For a considerable list of treaty provisions affecting especially the war power and 
collateral powers of Congress, see a communication from Professor J. P. Chamberlain in 
The New York Times of December ii, 1927. Among others are mentioned the Treaty 
of Alliance of 1778 with France, which continued in formal effect till 1798 and contained 
a guarantee by the United States of French possessions in the West Indies; the Treaty of 
December 12, 1846, with Colombia by which the neutrality of tlie Isthmus of Panama 
was guaranteed; the Treaty of Paris of 1856 abolishing the right of privateering, to 
which President Lincoln offered to accede in 1861, notwithstanding Congress’s power 
to issue “letters of marque and reprisal”; the Hague Convention of 1907 limiting the 
rights of belligerency, although the Constitution gives Congress the power to “make 
rules concerning captures on land and water”; etc. See further 155 Fed. 842 (1907). 

^4 2 Pet. 253 (1829). 

Ibid,, 309. 

26 Oetjen v. Cent, heather Co., 246 U. S. 297 (1918), and cases there cited. 

Benton, op. cit., II, 466-467. 

Jefferson to Gen^t, November 22, 1793, Writings of Thomas Jefferson (Mem. 
ed.), IX, 256; Writings (Ford, ed.),VI, 451. Note also his statement that “the transaction 
of the business with foreign nations is executive altogether.” Ibid., V, 162. 

Charles M. Thomas, American Neutrality in 1793 (Columbia University Press, 
1931), disposes of the persistent idea that the author was Chief Justice Jay. Ibid., 43-49. 
The proclamation proceeded on the theory that violations of it would be subject to 
prosecution in United States courts for violation of “the Law of Nations,” which was 
assumed to be embodied in “a common law of the United States”; and in the case of 
Gideon Henfield this theory was sustained by the federal circuit court at Philadelphia, 
though other federal courts rejected it. Charles Warren, The Supreme Court, I, 112—118. 
Washington, in his message of December 3, 1793, suggested to Congress that it “correct, 
improve, or enforce” the “procedures” for carrying the policy of the proclamation into 
effect, including an extension of the jurisdiction of the United States courts. Richardson, 
I, 139. The Neutrality Act of June 5, 1794, was the outcome of this suggestion. 

30 Y/orks (Hamilton, ed.), VII, 76 ff.; my President* s Control, pp. 8-15. 

3 ^ The passage in question {ibid., 10—12) reads: 

“The second article of the Constitution of the United States, section first, establishes 
this general proposition, that ‘the executive power shall be vested in a President of the 
United States of America.’ 

“The same article, in a succeeding section, proceeds to delineate particular cases of 
executive power. It declares, among other things, that the president shall be commander 
in chief of the army and navy of the United States, and of the militia of tlie several states, 
when called into the actual service of the United States; that he shall have power, by and 
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with the advice and consent of the senate, to make treaties; that it shall be his duty to 
receive ambassadors and other public ministers, and to take care that the laws be faith- 
jully executed, 

“It would not consist with the rules of sound construction, to consider tliis enumera- 
tion of particular authorities as derogating from the more comprehensive grant in the 
general clause, further than as it may be coupled with express restrictions or limitations; 
as in regard to the cooperation of the senate in the appointment of oIHcers, and the 
making of treaties; which are plainly qualifications of the general executive powers of 
appointing officers and making treaties. The difficulty of a complete enumeration of all 
the cases of executive authority, would naturally dictate the use of general terms, and 
would render it improbable that a specification of certain particulars was designed as a 
substitute for those terms, when antecedently used. The different mode of expression 
employed in the constitution, in regard to the two powers, the legislative and the execu- 
tive, serves to confirm this inference. In the article which gives the legislative powers of 
the government, the expressions are, ‘All legislative powers herein granted shall be vested 
in a congress of the United States.’ In that which grants the executive power, the expres- 
sions are, *'The exectitive power shall be vested in a President of the United States.’ 

“The enumeration ought therefore to be considered, as intended merely to specify the 
principal articles implied in the definition of executive power; leaving the rest to flow 
from the general grant of that power, interpreted in conformity with other parts of the 
Constitution, and with the principles of free government. 

“The general doctrine of our Constitution then is, that the executive power of the 
nation is vested in the President; subject only to the exceptions and qualifications, which 
arc expressed in the instrument,” 

^^Ibid,, 14. 

33 Wntings (Ford, ed.), VI, 338. Madison accepted Jefferson’s commission with great 
reluctance, as is shown in his letter of July 23, 1793, to the latter: “As I intimated in 
my last I have forced myself into the task of a reply. I can truly say I find it the most 
grating one I ever experienced.” Writings (Hunt, ed.), pp. 138—139. 

34 Writings (Hunt, ed.), VI, 138 ff.; President's Control, pp, 16-27. “He [Madison] 
therefore entered the lists against Mr. Hamilton in the public journals and in five papers 
under the signature of Helvidius, scrutinized the doctrines of Pacificus witli an acuteness 
of intellect never perhaps surpassed and with a severity scarcely congenial to his natural 
disposition and never on any other occasion indulged.” J. Q. Adams, Eulogy on fames 
Madison (Boston, 1836), p. 46. Adams notes that Madison’s “most forcible arguments 
are pointed with quotations from the papers of The Federalist written by Mr. Hamilton.” 
Ibid,, p. 48. 

President *s Control, pp. 20-21. 

3 ^ The authoritative work for the subject, as it stood prior to World War I, is Charles 
G. Fenwick, The Neutrality Laws of the United States (Washington, D. C., 1913). Madi- 
son’s cause was greatly aided of course by the breakdown of the theory that there was a 
common law of the United States for violation of which offenders could be prosecuted by 
the National Government even in the absence of statute. Note 29 supra, 

37 ^ Opins, A. G, 190, 209. Similarly, the President’s power to nominate and, with the 
advice and consent of the Senate, to appoint “ambassadors, other public ministers and 
consuls” comprehends “all officers having diplomatic functions, whatever their title or 
designation.” Ibid., 1 92-1 93, For the expression of a different view, apropos of President 
J. Q. Adams’s nomination, December 26, 1825, of three persons to be “envoys extra- 
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ordinary and ministers plenipotentiary to the Assembly of American Nations at Panama,” 
see Benton, VIII, 463— 464; my President* s Control, pp. 56—57, 

pp. 24—25. In The Federalist, interestingly enough, Hamilton manifests no 
prevision of the potentialities of the power of reception. In No. 69 he writes: 

“The President is also to be authorized to receive ambassadors and other public 
ministers. This, though it has been a rich theme of declamation, is more a matter of 
dignity than of authority. It is a circumstance which will be without consequence in the 
administration of the government; and it was far more convenient that it should be 
arranged in this manner, than that there should be a necessity of convening the legisla- 
ture, or one of its branches, upon every arrival of a foreign minister, though it were 
merely to take the place of a departed predecessor.” Earle, p. 451. 

39 Moore, Digest, IV, 484-549. See especially ibid,, 507, for the case of Dupuy de 
Lome, whose recall was demanded shortly preceding the war with Spain. For BernstorfF’s 
dismissal February 3, 1917, sec press despatches of this and following day; also War 
Cyclopedia, 37. J. Q. Adams introduced a bill in the Senate to authorize the President to 
dismiss foreign diplomatic representatives, arguing that, as such action was tantamount 
to a declaration of war, it was beyond his nonnal constitutional powers. The proposal 
was defeated by a vote of 74 to 24. Charles Warren, 10 Boston University Law Review 4 
(i93o)> citing 9th Congress, ist sess., March 3, 7, 1806. 

40 Writings (Hunt, ed.), VI, 266. 

4 ^ President's Control, p. 197. For a catalogue of congressional calls for documents, see 
Senate Miscellaneous Documents, No. 7, 52nd Congress, 2nd sess., pp. 232—272. For 
several instances of refusal of documents by the President, sec Warren, article cited in 
note 39, at pp. 4, 8, ii, 12, 15, 16, 17, 29. Apropos of a resolution by Senator Penrose 
early in December 1906, “That the President be requested to communicate to the Senate, 
if not incompatible with the public interests, full information bearing upon the recent 
order dismissing from the military service of the United States three companies of the 
Twenty-fifth Regiment of Infantry, United States troops (colored),” Senator Spooner of 
Wisconsin said : 

“Mr. President, I am opposed to the resolution offered by the Senator from Pennsyl- 
vania. My opposition to it is based entirely upon the form of it. This resolution does not, 
so far as the subject-matter goes, fall within the class of inquiries which the Senate has 
ever been accustomed to address to the President. It implies on its face, Mr. President, a 
doubt here which I think docs not exist; as to whether the Senate is of right entided to 
all the facts relating to the discharge of the three named companies or not. Always the 
Senate, in passing resolutions of inquiry addressed to Cabinet officers, except the Secretary 
of State, make them in form of direction, not request. It rarely has happened that a 
request has been addressed to any Cabinet officer where foreign relations were involved. 
Where such a resolution has been adopted it has been addressed to the President, with the 
qualification diat he is requested to furnish the information only so far as, in his judg- 
ment, the transmission of it is compatible with the public interest. 

“Tlierc are reasons for that, Mr, President. The State Department stands upon an 
entirely different basis as to the Congress from the other Departments. The conduct of 
our foreign relations is vested by the Constitution in the President. It would not be admis- 
sible at all that either House should have the power to force from the Secretary of State 
information connected with the negotiation of treaties, communications from foreign 
governments, and a variety of matters which, if made public, would result in very great 
harm in our foreign relations — ^matters so far within the control of the President that it 
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has always been the practice, and it always will be the practice, to recognize the fact 
that there is of necessity information which it may not be compatible with the public 
interest should be transmitted to Congress — ^to the Senate or to the House. 

“There arc other cases, not especially confined, Mr. President, to the State Department, 
or to foreign relations, where the President would be at liberty obviously to decline to 
transmit information to Congress or to either House of Congress. Of course, in time o£ 
war, the President being Commander in Chief of the Army and Navy, could not, and 
the War Department or the Navy Department could not, be required by either House to 
transmit plans of campaign or orders issued as to the destination of ships or anything 
relating to the strategy of war. . . 

In the ensuing discussion it was agreed that information had been sought from the 
President from time to time on all sorts of subjects; that “we request the President and 
we direct the Cabinet officers’’; that there had “been cases within comparatively recent 
years where Cabinet officers having been directed by resolution of the Senate to send 
certain information to it, had withheld entirely, or withheld in part, such information 
by order of the President”; and that there had been no remedy when this happened. 
Congressional Record, December 6, 1906. 

President Hoover’s refusal to furnish the Senate letters, cablegrams, minutes, memo- 
randa, etc., with reference to the London Naval Treaty {The New Yor^ Times, July 12, 
i93o)> evoked from Senator McKellar of Tennessee a claim of absolute right on the 
part of the Senate to such documents. The learned Senator said: 

“Does anybody doubt that proposition of law, first, that the Senate and the President 
are co-equal partners in the business of treaty-making, and secondly, that the possession 
of one or all of the papers and documents in reference to a parmership matter makes 
them the joint property of all, and that they are all entitled to them? . . . He has the docu- 
ments and we would have to take them away from him in order to get them. The law 
says they arc the joint property of the two partners — namely, the Senate and the President 
— ^but the President withholds them.” The New Yor\ Times, July 17, 1930. 

The documents were not forthcoming. See also 72nd Congress, ist sess., Senate Hear- 
ings on S. R. xg (December 1931 and January 1932). 

Although the controversy arose outside the area of foreign relations President 
Cleveland’s special message to the Senate of March i, 1886, vindicating the Attorney 
General in refusing to comply with a demand for certain documents which bore on the 
suspension of one George M. Duskin from office (Richardson, VIII, 375 ff.) is instnicdve; 
as is also President Theodore Roosevelt’s special message of January 6, 1909, setting 
out his reasons for directing the Attorney General not to reply to a resolution of the 
Senate asking whether or not certain proceedings had been instituted against the Tennes- 
see Coal and Iron Company for an alleged violation of the Sherman Act, and if not, why 
not. The latter message reads in part: 

“I have instructed the Attorney General not to respond to that portion of the resolu- 
tion which calls for a statement of his reasons for non-action. I have done so because I 
do not conceive it to be within the authority of the Senate to give directions of this 
character to the head of an executive department, or demand from him reasons for his 
action. Heads of executive departments are subject to the Constitution, and to the laws 
passed by the Congress in pursuance of the Constitution, and to the direction of the 
President of the United States, but to no other direction whatever.” 

The Senate then tried to get certain documents bearing on the same matter from the 
head of the Bureau of Corporations, whereupon Roosevelt ordered that official to hand 



NOTES TO CHAPTER V 469 

the papers in question to him, and defied the Senate to do its worst. Archibald Butt, 
'Letters, pp. 305-306. 

42 Senate Documents, No. 56, 54th Congress, nnd sess., p. 9 note; Moore, Digest, IV, 
462; c/. notes 46 and 56 injra. No doubt, the discarded practice was a leftover from 
Revolutionary days, when all such communications were sent to the Continental Congress. 

43 For debate on the act see Annals of Congress, December 27, 1798, to January 25, 
1799, passim. The measure, amended by the Act of March 4, 1909, 35 Stat. 1088, is now 
U. S. Code, tit. 18, §5. See further “Memorandum on the History and Scope of the Laws 
Prohibiting Correspondence with a Foreign Government,” Senate Document, No. 696, 
64th Congress, 2nd sess. (1917). The author was Mr. Charles Warren, then Assistant 
Attorney General. 

44 The New Yor\ Times, October 19, 1920; The Woman Vatriot (Washington, D. C.), 
May I, 1922; The New Yor\ Times, June 22 and 23, 1930, and January ii, 1933. Mr. 
Ford’s “Peace Ship” project early in 1915 did not of course fall within the purview of 
the Logan Act, not being intended “to influence the measures or conduct of any foreign 
government or of any officer or agent thereof, in relation to any disputes or controversies 
with the United States, or to defeat the measures of the government of the United States.” 
A like enterprise would later on have appeared in a far different light. The latest 
American citizen to have the Logan Act shaken at him is Mr. Henry Wallace. This 
occurred when in April 1947 he went abroad to stir up sentiment against “the Truman 
Doctrine.” See Mr. Krock’s column in Ti^<? New Yor\ Times of April 15, 1947. 

43 For Mr. Wilson’s reaction to Grey’s indiscretion see Washington despatches of 
February 5, 1920. For the exchange between Wilson and Harding see The New York. 
Times of October 19, 1920. Mr. Hoover’s invitation to Roosevelt was sent from Yuma, 
Arizona, November 13, 1932; and the latter’s invitation to Sir Ronald Lindsay was sent 
January 28, 1933. An Associated Press despatch of December 23, 1920, mentioned two 
other breaches of official etiquette by foreign representatives. One was the action of the 
Guatemalan minister in discussing with Senator Moses a resolution introduced into the 
Senate by the latter with regard to the detention by Guatemalan authorities of former 
President Cabrera; the otlier was the action of the first secretary of the British embassy 
in sending direct to a Senate committee a denial of testimony before it to the effect that 
the British government censored cable messages from Great Britain to the United States. 

4 ^ Presidential assertions of the principle have not always escaped a flavor of pedantry. 
In 1 876 the governments of Pretoria and Argentina both sent congratulations to Congress 
on the occasion of the Centennial, and the following January Congress adopted joint 
resolutions of “high appreciation,” which, however, were vetoed by President Grant on 
the constitutional ground: 

“The usage of governments generally confines their correspondence and interchange 
of opinion and of sentiments of congratulation, as well as of discussion, to one certain 
established agency. To allow correspondence or interchange between states to be con- 
ducted by or with more than one such agency would necessarily lead to confusion, and 
possibly to contradictory presentation of views and to international complications. 

**The Constitution of the United States, following the established usage of nations, 
has indicated the President as the agent to represent the national sovereignty in its inter- 
course with foreign powers and to receive all official communications from them. It gives 
him the power, by and with the advice and consent of the Senate, to make treaties and 
to appoint ambassadors and other public ministers; it intrusts to him solely *to receive 
ambassadors and other public ministers,* thus vesting in him the origination of negotia- 
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tions and the reception and conduct of all correspondence with foreign states, making 
him, in the language of one of the most eminent writers on constitutional law, ‘the 
constitutional organ of communication with foreign states/ 

“No copy of the addresses which it is proposed to acknowledge is furnished. I have 
no knowledge of their tone, language, or purport. From the tenor of the two joint resolu- 
tions it is to be inferred that these communications are probably purely congratulatory. 
Friendly and kindly intentioned as they may be, the presentation by a foreign state of any 
communication to a branch of the Government not contemplated by die Constitution 
for the reception of communications from foreign states might, if allowed to pass without 
notice, become a precedent for the address by foreigners or by foreign states of com- 
munications of a different nature and with wicked designs.” Richardson, VII, 431, 

Earlier, on August 14, 1876, Grant had sent a special message to the House protesting 
against a clause of the diplomatic appropriations act for the ensuing year which directed 
the President to notify certain diplomatic and consular officers “to close their offices.” 
“In the literal sense of this direction,” he asserted, “it would be an invasion of the 
constitutional prerogatives and duty of the President.” Ibid,, 377. Late in 1928 Congress- 
man Britten of Illinois, Chairman of the House Naval Committee, sent Prime Minister 
Baldwin of Great Britain a proposal that the latter call a naval limitation conference. 
When the British Premier sought to reply through the State Department, the latter de- 
clined to transmit the reply. Subsequently Mr. Britten and Commander Kenworthy, a 
member of Parliament, exchanged correspondence looking to an “unofficial conference” 
on the same subject between American M. C/s and British M. P/s. United Press despatch, 
Washington, D. C., December 29, 1928. Nothing came of the idea. 

“The very delicate, plenary and exclusive power of the President as the sole organ of 
the Federal Government in the field of international relations” is invoked by the Court 
in United States v, Curtiss-W right Corp,, 299 U. S. at 320. C/. note 130 infra. 

47 On the general subject of recognition, see Senate Documents, No. 56, cited in note 42 
ante; Moore, Digest, I, 67—255 passim. 

4 ® Senate Documents, No, 56, p. 30. 

^^Ibid., p. 31. 

so Memoirs, IV, 205-206. 

s* Benton, Abridgment, VI, 168. 

Senate Documents, No. 56, p. 36. 

^^Ibid., pp. 41-43; Richardson, III, 266-267; Thomas Hart Benton, Thirty Years 
View (Boston, 1854-1856), I, 665-670. 

S4 President* s Control, pp. 79-83; Warren, article cited in note 39 supra, 31—32. 
ss Senate Documents, No. 56, pp. 21—22. 

s^It should be noted, however, that Lincoln, in his message of December 3, 1861, 
asked for congressional approbation before recognizing “the independence and sover- 
eignty of Haiti and Liberia.” This deference may have encouraged Henry Winter Davis, 
April 6, 1864, to present the following resolution in the House apropos of Napoleon 
Ill’s enterprise in Mexico: 

“Resolved, That the Congress of the United States are unwilling, by silence, to leave 
the nations of the world under the impression that they are indifferent spectators of the 
deplorable events now transpiring in the Republic of Mexico; and they therefore think 
fit to declare that it does not accord with the policy of the United States to acknowledge 
a monarchical government, erected on the ruins of any republican government in 
America, under the auspices of any European power,” McPherson, p. 349. 
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The resolution, which was voted unanimously, was transmitted to Dayton, our 
minister at Paris, by Secretary Seward, who at tlie same time took pains to indicate that 
it did not state the policy of the American government, that being “a purely Executive 
question” and one the decision of which constitutionally belonged **not to the House of 
Representatives but to the President of the United States.” Ibtd., pp. 349—350. 

Secretary Seward’s despatch having been communicated by the President to the 
House at its request, Davis on June 27 made an elaborate report from the Committee on 
Foreign Affairs which concluded with the following resolution: 

“Resolved, That Congress has a constitutional right to an authoritative voice in de- 
claring and prescribing the foreign policy of the United States, as well in the recognition 
of new powers as in other matters; and it is the constitutional duty of the President to 
respect that polic)^, not less in diplomatic negotiations than in the use of the national 
forces when authorized by law; and the propriety of any declaration of foreign policy 
by Congress is suiSciently proved by the vote which pronounces it; and such proposition 
while pending and undetermined is not a fit topic of diplomatic explanation with any 
foreign power.” Ibtd., p. 354. 

The resolution passed the House in a somewhat diluted form, but failed to come to a 
vote in the Senate. 

The residence of the power of recognition was found by Story, writing in 1 833, to be 
still “open to discussion,” but his own opinion evidently was diat it belonged to the 
President alone : 

“The constitution has expressly invested the executive with power to receive ambas- 
sadors, and other ministers. It has not expressly invested congress with the power, either 
to repudiate, or acknowledge them.” 2 Commentaries , §1566. Story noted, however, the 
contrary opinion of Rawle, On the Constitution. 

On this controversy see Washington despatches of September 4, 24, 25, and October 
4, 1920; also Jesse S. Reeves, “The Jones Act and the Denunciation of Treaties,” 15 
American Journal of International Law (January 1921), 33-38. Congress has often 
passed resolutions denouncing treaties or treaty provisions, sometimes by the invitation 
of the President, and Presidents have “usually carried out such resolutions,” though not 
always. Wright, op. cit., p. 258. Late in 1922 Senator McICellar proposed two amendments 
to the Jones Act, one of which abrogated outright the twenty-one treaties affected by it, 
and the other of which purported to notify the governments concerned. Washington 
despatches of December 26, 1922. Nothing came of these proposals. See also note 21 supra. 

ss Richardson, XVII, 7934. For a similar appeal by Wilson from Paris early in 1919 
in support of the three-year naval building program which was tlicn pending in the 
House, see Washington despatches of February 4, 1919. 

59 U. S. Code, tit. 22, §262. 

^^Ibid., tit. 8, §2i3c. For the story of the passage of the provision, see George H. 
Haynes, The Senate of the United States (Boston, 1938), II, 648—651; cf. ibid., 676, n. 3, 
On the relation of the measure to the “Gentleman’s Agreement” of 1907, see Max J. 
Kohler, The New Yor\ Times, January 9, 1924. The constitutional question had been 
settled by the cases cited in notes 13 and 21 supra. 

The Johnson Act is U. S. Code, tit. 31, §8042. Even in the absence of the principle 
of Congress’s sovereignty in the external field, the act would be justifiable as a measure 
to implement Congress’s power over property of the United States (Art. IV, §3, par. 2) ; 
the property in question being debts due the United States from certain foreign govern- 
ments. By the Act of July 31, 1945, the Export-Import Bank of Washington is exempt 
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from the Johnson Act. U. S. Code, dt. 12, §635h. The Neutrality Act of 1939 was re- 
pealed at presidential insistence, November 13, 1941- 

Total War and the Constitution, pp. 23-35; James F. Green, “The President’s 
Control of Foreign Policy,” Foreign Policy Reports, April i, i 939 » PP- 17-18. 

^3 House Reports, No. 1569, 68th Congress, 2nd sess., p. 10. 

House Reports, No. 1569, etc. 

The attitude of Presidents toward such congressional expressions of opinion has natu- 
rally varied with circumstances — ^and also with the temperaments of Presidents. Monroe’s 
cordiality toward congressional collaboration in the matter of recognizing the South 
American republics was noted above. The same President also expressed his acquiescence 
in a resolution passed by the House February 28, 1823, requesting the President to enter 
upon negotiations with the maritime powers of Europe and America for the abolition of 
the slave trade. Richardson, II, 244. The Joint Resolution of April 27, 18 46, requesting the 
President to give notice to Great Britain of the termination of the Convention of 1827, 
was approved by Polk — ^was, in fact, procured by him as a part of his efforts to disentangle 
himself from the embarrassment of his “Fifty-four Forty or a Fight” pledge. 

Grant’s and Wilson’s response to congressional “interferences” was quite different, 
as we have seen. A further illustration of the latter’s generally jealous attitude is 
furnished by his letter of December 8, 1919, to Senator Fall anent a resolution which 
had just been introduced by the latter advising the President to sever diplomatic relations 
with Mexico. The letter reads: 

“Thank you very much for your kind promptness in complying with my request that 
you send me a copy of the memorandum report of the sub-committee on Mexican affairs 
of the Committee on Foreign Affairs [rzV]. I shall examine it with the greatest interest 
and care. What you told me of the investigation, on Friday last, prepares me to find it 
matter of the greatest importance. 

“You ask an indication of my desire with regard to the pending resolution to which 
you and Senator Hitchcock called my attention on Friday, and I am glad to reply with 
the utmost frankness that I should be gravely concerned to see any such resolution pass 
the Congress. It would constitute a reversal of our Constitutional practice which might 
lead to very grave confusion in regard to the guidance of our foreign affairs. I am con- 
fident that I am supported by every competent Constitutional authority in the statement 
that the initiative in directing the relations of our Government with foreign governments 
is assigned by the Constitution to the Executive and to the Executive only. Only one of 
the two houses of Congress is associated with the President by the Constitution in an 
advisory capacity, and the advice of the Senate is provided for only when sought by the 
Executive in regard to explicit agreements with foreign governments and the appoint- 
ment of the diplomatic representatives who are to speak for this Government at foreign 
capitals. The only safe course, I am confident, is to adhere to the prescribed method of 
the Constitution. We might go very far afield if we departed from it. 

“I am very much obliged to you for having given me the opportunity to express this 
opinion.” 

Woodrow Wilson 

The New Yor^ Times, December 9, 1919. 

Resolutions which were passed by the Senate and House separately in the 2nd session 
of the Fifty-third Congress, warning President Cleveland against the employment of 
force to restore the monarchy of Hawaii, probably saved his administration from a 
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serious misstep. Congressional Record, 53rd Congress, and sess., pp. 1814, i 835 » 1838, 
1879, 19429 2000, 5127, 5499. Likewise, the once hotly debated “McLemore Resolution, 
requesting President Wilson “to warn all citizens o£ the United States to refrain from 
travelling on armed merchant vessels,” while resented by him, did unquestionably afford 
him a valuable hint as to the state of the public mind, and one which he was quick to 
take. House Reports, No. 147, 64th Congress, ist sess. Similarly, the failure of the Senate 
in August 1937 to adopt a resolution authorizing the loan of six superannuated de- 
stroyers to the government of Brazil saved Secretary Hull, the author of the proposal, 
from embarrassing our government’s relations with Argentina. 

63 James M. Landis, “Constitutional Limitations on the Congressional Power of 
Investigation,” 40 Harvard haw Review (December 1926), 153-266. See also infra, pp. 

513-514, note 79. „ , • « 

am indebted in this matter to an unpublished thesis by Dr. James A. Perkins or 
Princeton University, entitled Congress Investigates Our Foreign Relations (Princeton 
University Library) . 

135 U. S. I, 64. 

I Opins, A, G. 566, 570 “ 57 i* 

69 My President's Control, p. 15. 

70 The most elaborate statement of this point of view, that by Mr. J. Randolph Tucker 
of Virginia as Chairman of the House Judiciary Committee (1887), relates to the inci- 
dence of treaty provisions on the revenue laws. 57th Congress, ist sess.. House Reports 
No. 4177; Henry St. George Tucker, Limitations on the Treaty-Making Power (Boston, 
1915)9 Ch. XI. See the excellent discussion of this whole subject in Willoughby on the 
Constitution (2nd ed.) (New York, 1929), I, 548—560; also S. B. Crandall, Treaties, 
Their Maying and Enforcement (2nd ed.) (Washington, D. C., 1916), Chs. XI—XIII. 

71 “Where a treaty is law of the land, and as such affects the rights of parties litigat- 
ing in court, that treaty as much binds those rights and is as much to be regarded by the 
court as an act of Congress.” Chief Justice Marshall, for the Court, in United States v. 
Schooner Peggy, i Cr. 103, no (1801). See also to the same effect Foster v. Neilson, 
2 Pet. 253, 314 (1829). The principle was, in fact, assumed in the first case to come 
before the Court involving a treaty. Ware v, Hylton, 3 Dali. 199 (1796). 

Note 21 supra, 

73 Crandall, pp. 458-465; Wright, pp. 258-260. While treaties sometimes provide for 
their own termination upon notice to the other party, or upon the lapse of a certain period 
following notice, the presence or absence of such a provision seems not to have influenced 
the procedure of termination for the United States. Our earliest treaties, those of 1778 
with the King of France, were ‘‘abrogated” by act of Congress, July 7, 17989 on ihe justifi- 
cation that they had been violated by France. Whether the act of Congress was formally 
brought to the attention of the French government does not appear. In Bos v, Tingy, 
4 Dali. 37 (1800), it was treated by some of the Justices as amounting to a partial declara- 
tion of war. In Ware v. Hylton, two years earlier, J. Iredell had expressed the opinion 
that a treaty of the United States could be cast off only in this way, namely, by a solemn 
declaration by Congress that the other party had violated it. 3 Dali. 260. In his message 
of March i, 1879, vetoing a bill restrictive of Chinese immigration to the United States, 
President Hayes distinguished between outright termination of a treaty “by expressing 
the will of the nation no longer to adhere to it” and the power to modify an existing 
treaty. The former, he conceded, belonged to Congress; the latter, however, was lodged 
by the Constitution in the President and Senate. Richardson, VII, 514—518. Needless to 
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say, the record of practice under the Constitution does not support this distinction. The 
broad power which Hamilton attributed to the President in connection with the interpre- 
tation and suspension of treaties {ante, p. 237) leads logically to conceding him the power 
to terminate them; and Jefferson’s view as Secretary of State closely approximated 
Hamilton’s on this point. Moore, IV, 681. See also 229 U. S. 447, 473, where the 
question whether a treaty is still binding on the United States is held to be one for 
“the political branch of the government,” by which is meant in this instance “the 
Executive.” President Taft in 1911 headed off a resolution of Congress “directing” the 
abrogation of the Treaty of 1832 with Russia by giving notice “couched in a friendly and 
courteous tone” and inviting negotiations for a new treaty. Our Chief Magistrate, pp. 115- 
1 1 7; Washington despatches of December 18, 1911. Our extradition treaty with Greece, 
having proved of no aid in enabling us to get hold of Samuel Insull, was peremptorily 
denounced by the Roosevelt administration widaout stimulation or assistance from either 
Congress or the Senate. Washington despatches, November 4, 1933. On the other hand, 
when the question arose of reviving the Patents Convention of 1909 with Germany, Presi- 
dent Harding consulted the Senate, February 17, 1922, and that body gave its approval 
by a two-thirds vote. Haynes, op, cit., II, 590. 

The most recent instance of denunciation of a treaty was that of Treaty of Commerce 
and Navigation of February 21, 19 ii, with Japan, which was effected by the State De- 
partment’s giving on July 26, 1939, the Japanese government six months’ notice, in 
accordance with the terms of the treaty. A proposal to the same end, offered by Senator 
Vandenberg, was at the time before the Senate Foreign Reladons Committee. The New 
York, Times, July 27 and 31, 1939. 

^4,229 U. S. 447, 472-474, and authorities there cited. 

1 am indebted to Professor Zurcher for drawing my attention to this matter. 

^^For the above data, sec Moore, Digest, II, 452—466. By the Act of May 27, 1921 
(42 Stat. 8), “no person may land or operate in the United States any submarine cable 
directly or indirectly connecting the United States with any foreign country” without a 
written license from the President, who “may withhold or revoke such license when he 
shall be satisfied after due notice and hearing that such action will assist ... in maintain- 
ing the rights or interests of the United States or of its citizens in foreign countries or will 
promote the security of the United States,” U. S. Code, tit. 47, §§34-35. 

77 30 Opins. A. G. 217. 

7837 Stat. 302, which has been superseded by the Act of June 19, 1934, 48 Stat. 
1064 ff. Under the latter no station license can be granted any alien or representative, any 
foreign government or representative, or “any corporation organized under the laws of 
any foreign government.” U. S. Code, tit. 47, §310. 

S’® 30 Opins, A. G. 291; Richardson (1926 ed.), XVII, 7962, 8006. Washington’s Pro- 
clamation of Neutrality was, of course, a further illustration of presidential action in 
execution of a national duty under international law; and there have been numerous 
instances of the return by executive authorization of property of foreign governments or 
their citizens found, for some reason or other, within the confines of the United States. 
Senate Executive Documents, No. 123, 26th Congress, 2nd sess., pp. 379, 384, 853, 1288. 
The doctrine seems early to have been established, however, that the President may not 
deliver up fugitives from justice taking refuge in the United States except under an act of 
Congress or a treaty. This was on the ground that there is no such duty owing by the law 
of nations, i Opins, A, G. 509, 521 (1821); 3 ibid,, 661 (1841); Moore, Digest, IV, 245— 
246. And although President Lincoln delivered up one Arguelles, a Spanish subject, in 



NOTES TO CHAPTER V 


475 


1864 upon the demand of the Spanish government, with which we had no extradition 
treaty at the time {ibid,, 249-250), the case of Valentine v. United States, 299 U. S. 5 
(1936), approves the more generally accepted doctrine. Ibid., 8. 

For a recent illustration of the President’s “residuary” powers in protecting the 
national interest, as this is defined by international law, see President Truman’s Procla- 
mation of September 28, 1945, respecting coastal oil lands. Executive Proclamation 
No. 2667, 10 Fed, Reg. 12303. 

So For expert authority urging such action by the President, see The Neu/ Yor\ 
Times, March 5, 1917. Said Chief Justice Marshall, with reference to a seizure under 
the Act of February 9, 1799, suspending intercourse with France: 

“It is by no means clear that the president of the United States whose high duty it is 
to *take care that the laws be faithfully executed,* and who is commander in chief of the 
armies and navies of the United States, might not, without any special authority for that 
purpose, in the then existing state of things, have empowered the ofi&cers commanding 
the armed vessels of the United States, to seize and send into port for adjudication, Amer- 
ican vessels which were forfeited by being engaged in this illicit commerce.” Little v, 
Barreme, 2 Cr. 170, 177 (1804). 

®^For a list of “incidents” reaching from 1798 to 1941, see James Grafton Rogers, 
World Policing and the Constitution (Boston, World Peace Foundation, 1945), pp. 92— 
123. Also pertinent for the period 1811 to 1934 is J. Reuben Clark’s Memorandum as 
Solicitor of the Department of State entitled Right to Protect Citizens in Foreign Conn- 
tries by Landing Forces (Government Printing Office, 1912, 1934). The great majority 
of the landings were for “the simple protection of American citizens in disturbed areas,” 
and only about a third involved belligerent action. 

Moore, Digest, 11 , 24, 409; VI, 261; VII, 919. 

83 Ibid., V, 478, 479, 482, 500, 502, 507, 508, 510. 

Richardson, V, 284. 

Durand v, Hollins, 4 Blatch 451, 454 (i860). 

Worlds (Hamilton, ed.), VII, 745-748. 

Richardson, IV, 442-443. 

Benton, Abridgment, XV, 491, 500. 

Ibid., 503. 

^ 2 Black at 659—660. 

Richardson, IV, 317-318. Benton assailed Tyler’s “bedlamite conduct” with heavy 
sarcasm. Globe, XIU, 498—499, For the correspondence between the United States and 
Texas at this time, see ibid.. Appendix, 572 ff. 

Globe, 42nd Congress, ist sess., Pt. I, p. 294; ibid.. Appendix, pp. 52 and 65. 

'Grant’s Santo Domingo adventure was vastly improved upon by the first Roosevelt, 
both as to audacity and outcome, when late in 1903 he “took Panama.” The debate on 
the matter, which was precipitated in the Senate early in January 1904, when the Hay- 
Herran Treaty was laid before that body for ratification, centered upon a resolution which 
declared the President’s course to have been violative of the law of nations, our treaty 
with Colombia, and the Neutrality Act. Said Senator Morgan: 

“The President has paused in his usurpation of the war power, but not until he had 
gone to so great a length that he believed Congress would be compelled to follow the flag 
to save appearances and adopt a war that he was actually waging against Colombia under 
guise of treaty obligations to protect the transit across the Isthmus of Panama. ... To 
obtain ratification of his excessive adventure he comes to the Senate and appeals to its 
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special treaty-making power to join him in giving sanction to the war he had begun and 
is conducting with a display of war power at sea that is far greater than was mustered in 
the war with Spam, all under the pretext of protecting the isthmian transit. He asks the 
Senate to usurp the power of Congress to declare war, instead of making his appeal to 
Congress.” Congressional Record, January 4, 1904* PP* 426-437. 

On our La tin- American diplomacy from 1900 on see Thomas A. Bailey, A Diplomatic 
History of the American People (2nd ed.) (New York, 1946), Chs. XXXII, XXXIII, 
XXXV, XXXVI, XLII, and XLVH, passim. 

Most of the presidential utterances referred to are conveniendy assembled in Albert 
H. Putney’s article on ‘‘Executive Assumption of the War Making Power,” National Uni- 
versity Lau/ Review (May 1927), i— 41. See also Moore, op, cit,, VII, 162— 168. 
That the power of Congress comprises the power to “declare a general war” and also the 
power to “wage a limited war” was asserted by the Supreme Court in Bas v, Tingy, 4 
Dali. 37 (1800) and Talbot v, Seeman, i Cr. 28 (1801). The language of the Justices in 
these early cases implies that any act of war, to be entitied to judicial recognition as such, 
must be ascribed to congressional authorization. President Cleveland is said by one of his 
biographers to have asserted in 1 897 that, if Congress declared war on Spain on account 
of Cuba, he would refuse to order the Army and Navy to fight. Robert M. McElroy, 
Grover Cleveland (New York, 1923), II, 249-250. 

The following extract from the 3rd revised edition of Clark’s Memorandum (cited 
in note 81 above) is interesting in this same connection: “On February 3, 1914, President 
Wilson by proclamation revoked the previous proclamation of March 14, 1912, making 
it unlawful to export arms or munitions of war to Mexico. Shortly thereafter, on April 9, 
1914, the famous U.S.S. Dolphin incident occurred. The facts are briefly these: A squad 
of men of the Mexican military forces arrested and marched through the streets of Tam- 
pico a commissioned officer of the U.S.S. Dolphin, together with seven men composing 
the crew of the whaleboat of the Dolphin. Active negotiations took place with Mexico 
looking to an adequate form of redress, which finally terminated in Huerta’s refusal to 
meet this Government’s demand to unconditionally salute the United States flag. Huerta 
was willing to make the salute on condition that the American Charge sign a protocol 
providing for simultaneous salutes from both Mexico and the United States. On April 20, 
1914, President Wilson delivered an address at a joint session of the two houses of Con- 
gress on ‘The Situation in our Dealings with General Victoriano Huerta at Mexico City.’ 
As a part of his remarks, the President said {Foreign Relations, 1914, p. 476): 

“ * ... I, therefore, come to ask your approval that I should use the armed forces of 
the United States in such ways and to such an extent as may be necessary to obtain from 
General Huerta and his adherents the fullest recognition of the rights and dignity of the 
United States, even amidst the distressing conditions now unhappily obtaining in Mexico. 

“ ‘There can in what we do be no thought of aggression or of selfish aggrandizement- 
We seek to maintain the dignity and authority of the United States only because we wish 
always to keep our great influence unimpaired for the uses of liberty, both in the United 
States and wherever else it may be employed for the benefit of mankind.’ 

“The following Joint Resolution was approved on April 22, 1914 (38 Stat. L., 770): 

“ ‘In view of the facts presented by the President of the United States in his address 
delivered to the Congress in joint session on the twentieth day of April, nineteen hundred 
and fourteen, with regard to certain affronts and indignities committed against the United 
States in Mexico: Be it 

“ ‘Resolved by the Senate and House of Representatives of the United States of Amer- 
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ica in Congress assembled. That the President is justified in the employment of the armed 
forces of the United States to enforce his demand for unequivocal amends for certain 
affronts and indignities committed against the United States. 

“ it further resolved. That the United States disclaims any hostility to the Mexican 
people or any purpose to make war upon Mexico. 

‘APPROVED, April 22, 1914.’ 

“On the morning of April 21, 1914, armed naval forces of the United States occupied 
the port of Vera Cruz, Mexico. On April 28, 1914, the strength of this force was approxi- 
mately 316 officers and 6,362 men. On April 30, 1914, the United States naval forces for- 
mally turned over the port of Vera Cruz to the army, and on May 2, 1914, General 
Funston established a military government. Plans for evacuation of the United States 
forces v/ere completed November 23, 1914, at which time the American troops left Mexi- 
can territory.” Op, cit, (1934 ed.), pp. 118-119. 

93 Total War and the Constitution, pp. 29—31. For the vigorous criticism sdrred up in 
Congress b}'’ the late President’s intervention in behalf of the French air mission which 
came to this country in the autumn of 1939 to purchase planes, when the facts were 
developed in “secret” testimony before the Senate Military Committee, see The New 
Yorh, Times, February 17, 1940. 

9 ^ Total War, pp. 32-33. 

97 See pp. 50-52 supra. 

9S Presidenfs Control, pp. 49—56. 

99 Pp. 93-94 sup-a, 

TOO supra. The maximum salaries of the different diplomatic grades were, how- 

ever, often stipulated in early appropriation acts. Jefferson to Gallatin, February 19, 1804. 
Worlds (Mem. ed.), XI, 4-13. 

10 Stat. 619. 

3:02 y Opins. A. G. 186 and 242. 

^93 u. S. Code, tit. 22, §§1—231; §§31—40. The restriction as to ambassadors comes 
from the Act of March 2, 1909, 35 Stat. 672. In the face of this provision, when President 
Wilson sent Mr. Elihu Root to Russia on a special mission in May 1917, he conferred 
upon him “the rank of ambassador” and upon certain of his associates “the rank of envoy 
extraordinary.” The mission was not authorized by Congress, nor were the names of its 
members referred to the Senate. President Harding imitated his predecessor to the extent 
of conferring the “rank of ambassador” upon the American delegates at the Washington 
Conference, but submitted their names to the Senate, despite the fact that some of them 
were Senators, and hence incapable of holding “any civil office under the authority of the 
United States” (Art. I, §6, par. 2). Later, too, Mr. Harding conferred “the rank of am- 
bassador extraordinary where matters of diplomatic precedence are involved” upon his 
“High Commissioner” in Haiti, Brigadier General John H. Russell of the Marine Corps. 
Washington despatches of April 25, 1922. 

The New Yor\ Times of February 14, 1940, carried the information that Mr. Myron 
Taylor, whose choice by President Roosevelt as a “personal representative” to the Holy 
See had been announced a few days earlier, would be accorded the status of “ambassador” 
by the Papal authorities. 

It is interesting to note that as late as 1876 James A. Garfield contended that diplo- 
matic offices were “constitutional offices,” a view which was repelled by J. Randolph 
Tucker of Virginia. Congressional Record, August 15, 1876, 44th Congress, ist sess., 
pp. 5685, 5688. 
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Whichever view be accepted. Congress’s control over salaries would often enable it, 
if it chose, to force a practical severance of diplomatic relations, such as was threatened 
when the House came within three votes of cutting out of the State Department 
Supply bill the provision for the annual salary of the ambassador to Russia. The New 
York. Times, February 8, 1940. For an earlier similar incident see note 46 supra. 

President's Control, pp. 49-70; Wright, op. cit., pp. 328-334; Henry M. Wriston, 
Executive Agents in American Foreign Relations (Johns Hopkins Press, 1929). The great 
majority of such designations have been agents to conduct negotiations. Crandall, op. cit., 
pp. 76 - 77 > II* 52; Senate Document, No. 231, 36th Congress, 2nd sess. 

Benton, Abridgment, XI, 221—222. 

Richardson, I, 96—98. 

^07 Congressional Record, 53rd Congress, 2nd sess., pp. 127, 132, 196-197, 199, 205, 
431-432; Senate Reports, No. 277, same Congress and session. 

108 Henry L. Stoddard, in It Costs To Be President, gives the curious code which was 
sometimes used by Mr. Wilson and Colonel House in their correspondence with each 
other. Ibid., p. 59. It was doubtless the product of the mystery-loving Colonel’s mind. 
The President could hardly have had time for such nonsense. 

Note 37 supra. 

Note 103 supra. Washington despatches of October 10, 1928, told of an agreement 
among twenty-two “career men” at the head of diplomatic posts of the United States not 
to follow precedent by resigning the following March 4th, at the beginning of Mr. 
Hoover’s administration. President Coolidge demurred to the agreement on the ground 
that such heads of diplomatic posts were “primarily personal representatives of the 
President.” 

*** Nos. 64 and 75. 

Farrand, III, 424-425. Yet two years before this the first standing Committee on 
Foreign Relations asserted in a report to the Senate: 

“The President is the constitutional representative of the United States with regard to 
foreign nations. He manages our concerns with foreign nations and must necessarily be 
most competent to determine when, how, and upon what subjects negotiation may be 
urged with the greatest prospect of success. For his conduct he is responsible to the Con- 
stitution. The committee considers this responsibility the surest pledge for the faithful 
discharge of his duty. They think the interference of the Senate in the direction of foreign 
negotiations calculated to diminish that responsibility and thereby to impair the best 
security for the national safety. The nature of transactions with foreign nations, more- 
over, requires caution and unity of design, and their success frequently depends on secrecy 
and dispatch.” 299 U. S. at 319, citing United States Senate Reports, Committee on For- 
eign Relations, VIII, 24. 

Constitutional Government in the United States (Columbia University Press, 
1908), pp. 138-141. Ten years later, December 2, 1918, with the Versailles Peace Con- 
ference pending, Senator Cummins of Iowa introduced a resolution in the Senate which, 
reciting the Senate s participation in treaty making, proposed that a Senate committee of 
four Democrats and four Republicans be sent to Paris to keep the Senate informed of pro- 
ceedings there in connection with the making of peace. The proposal did not come to a 
vote. 

^*4 Haynes, op. cit., I, 62-67; Journal of William Maclay (Edgar S. Maclay, ed.), 
pp. 128—133; J. Q. Adams, Memoirs, VT, 427* where the story is told, on the authority of 
Crawford, that, as Washington strode out of the Senate chamber, he declared “that he 
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would be damned if he ever went there again.” The account given in Maclay seems to 
prove Crawford’s anecdote to be apocryphal. 

IIS Norman J. Small, Some Presidential Interpretations, etc., p. 69; Ralston Hayden, 
The Senate and Treaties (New York, 1920), Chs. II and III. 

^^^Pp. 98—99 supra. 

Hayden, op. cit., Ch. VIII. 

See especially “Treaty-making Powers of the Senate,” Foreign Policy Information 
Service, IV, No. 16 (October 12, 1928); also, entry “Treaties” in Index to W. Stull Holt, 
Treaties Defeated by the Senate (Johns Hopkins Press, 1933). For the pro’s and con’s of 
senatorial participation in treaty making see Frank D. Fleming’s Treaty Veto of the 
American Senate (New York, 1930), especially Ch. XII, and R. J. Dangerfield, In Defense 
of the Senate (University of Oklahoma Press, 1933). A well-balanced account of the 
classical struggle over the Treaty of Versailles is to be found in Professor Holt’s work, 
cited above, where the defeat of the treaty is laid to “politics,” and blame is equally 
awarded to Wilson and Lodge. Cf. note 137 infra. 

For this and other instances of prior consultation of the Senate, usually by message, 
see Crandall, op. cii., pp. 67-72. 

120 President] alone negotiates.” Justice Sutherland, for the Court, in 299 

U, S. at 319. The late Senator Lodge had stated this conclusion in an article in Scribner* s 
in 1902. Hayden, op. cit., p. 17. 

131 Wallace McClure, International Executive Agreements (Columbia University Press, 
1941); Myres S. McDougal and Asher Lans, “Treaties and Congressional Executive or 
Presidential Agreements: Interchangeable Instruments of National Policy,” reprinted 
from 54 Yale Daw Journal (1945), Nos. 2 and 3; the excellent article by David M. Levitan 
in 35 Illinois Law Review (December 1940), 365 £f.; Senate Documents, No. 244, 78th 
Congress, and sess. Between 1789 and 1929, over 1,200 agreements were consummated 
with foreign governments without the participation of the Senate, and between 1929, 
when the State Department inaugurated the separate Executive Agreement series, and 
1939 more than another hundred. 

122 story is told by Mr. Roosevelt as follows : 

“The Constitution did not explicitly give me power to bring about the necessary agree- 
ment with Santo Domingo. But the Constitution did not forbid my doing what I did. 
I put the agreement into effect, and I continued its execution for two years before the 
Senate acted; and I would have continued it until the end of my term, if necessary, with- 
out any action by Congress. But it was far preferable that there should be action by Con- 
gress, so that we might be proceeding under a treaty which was the law of the land and 
not merely by a direction of the Chief Executive which would lapse when that particular 
Executive left office. I therefore did my best to get the Senate to ratify what I had done. 
There was a good deal of difficulty about it. . . . Enough Republicans were absent to pre- 
vent the securing of a two-thirds vote for the treaty, and the Senate adjourned without 
any action at all, and with the feeling of entire self-satisfaction at having left the country 
in the position of assuming a responsibility and then failing to fulfil it. Apparently the 
Senators in question felt that in some way they had upheld their dignity. All tliat they 
had really done was to shirk their duty. Somebody had to do that duty, and accordingly 
I did it. I went ahead and administered the proposed treaty anyhow, considering it as a 
simple agreement on the part of the Executive which would be converted into a treaty 
whenever the Senate acted. After a couple of years the Senate did act, having previously 
made some utterly unimportant changes which I ratified and persuaded Santo Domingo 
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to ratify. In all its history Santo Domingo has had nothing happen to it as fortunate as 
this treaty, and the passing of it saved the United States from having to face serious difH- 
culties with one or more foreign powers.” Autobiography, pp. 551-552; see also Bishop, 
Roosevelt, I, 433-434* 

Richardson, X, 198. 

^^ 4 Xhe agreements which bear the redolent names of Cairo, Teheran, Yalta, and 
Potsdam were primarily military agreements. For the texts of these now notorious 
instruments, see The New Yorh, Times, March 25, 1947. Prior to these the most remark- 
able secret “executive agreement,” at least the most remarkable one to come to light, 
is the “agreed memorandum,” dated July 29, 1905, of an exchange of opinion between 
Count Katsura of Japan and Secretary of War Taft, acting as personal representative of 
President Theodore Roosevelt. The document was discovered among Mr. Roosevelt’s 
unpublished papers by Mr. Tyler Dennett, who described his find in an address before 
the Williamstown Institute of Politics, August 7, 1924, as follows: 

“In the course of the conversation the American representative of President Roosevelt 
remarked to the Japanese, *I suppose that you do not desire to take the Philippine Islands 
away from us.’ The Japanese replied that he was glad to assure the American Govern- 
ment that Japan had no such desire or intention, and that Japan would be best satisfied 
to see the United States remain in the Philippines and establish and maintain a stable 
government. 

“The Japanese representative then said in substance; ‘You realize how difficult it is to 
preserve die peace of the Far East. There is danger that following the conclusion of the 
Russo-Japanese War, Korea will lapse again into a condition of anarchy. We are aware of 
the provision of tlie American Constitution which make alliances so difficult, but it seems 
to us as though it would be possible for the United States to enter into a secret agreement 
with Japan and England for the preservation of the peace of the Far East,’ 

“The American replied that under our Constitution such a secret agreement would be 
impossible. However, he thought he could assure the Japanese Government that the 
American people would be glad to act with the Japanese and British people for the 
preservation of the peace of the Far East. 

“The Japanese representative then inquired of die American representative what, in 
his opinion, Japan should do with reference to Korea. The American replied that in his 
judgment Japan would be fully justified in establishing a military protectorate over Korea 
and in taking charge of her foreign relations. 

“This document was approved by President Roosevelt only twelve days before the 
formal publication of the terms of the second Anglo-Japanese alliance and two weeks 
before the opening of the Portsmouth Peace Conference.” The New Yorh, Times, August 
8, 1924; also, Tyler Dennett, Roosevelt and the Russo-Japanese War (New York, 1925), 
pp. 1 1 2-1 14. 

Nor, as Mr. Dennett further pointed out, did this action “stand alone.” At the outbreak 
of the Russo-Japanese War, eighteen months earlier, Roosevelt had, according to a letter 
which also Mr. Dennett was the first to bring to light, “notified” — the words are Roose- 
velt’s — “Germany and France in the most polite and discreet fashion that in the event of 
a combination against Japan to try to do what Russia, Germany, and France did to her 
in i 894 > I should promptly side with Japan ... to whatever length was necessary on her 
behalf. Dennett, op, cit., p. 2. The exhumation of the records of such adventurings 
as these greatly aided the agitation for the War Referendum proposal a few years ago. 
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125 201 U. S. 324; followed in United States v. PinJ{, 315 U. S. 203 (1942). 

136 143 U. S. 649 (1892); followed and expanded in Hampton v. United States, 276 
U. S. 394 (1928). As early as 1792 Congress authorized the Postmaster General to enter 
into postal conventions. Crandall, op. czt., p. 13 1; 19 Opins. A. G. 520, 

^^ 7 Xhe above cases; also Altman and Co. v. United States, 224 U. S. 583 (1912). 

Bertram D. Hulen in The Hew Yor\ Times, February 17, 1935. 

'^^^The New Yor\ Times, July 9, August 18 and 19, 1943, and January 13, 1944. 

Cardin Cram, in The New Yor\ Times of May 25, 1944. Senator Vanden- 
berg’s resolution of June ii last, by which the Senate, by a vote of 64 to 4, undertook 
to pledge the United States to give aid by “constitutional process'’ to regional blocs for 
mutual self-help, where the security of the United States would be promoted, was a 
highly unusual but not entirely unique effort on the part of the Senate to speak for the 
country in the diplomatic field. The New York, Times, June 12, 1948 (W. S. White). 
Cj. the Senate Resolution of August 2, 1912, in re the Magdalena Bay episode, 48 
Congressional Record, 10,045-10,046; also note 139 infra. 

^31 u. S. Code, tit. 22, §271. A vigorous attack was later made on the resolution’s con- 
stitutionality by Representative Tinkham. Congressional Record, February 5, 1935. Mr. 
David J. Lewis of Maryland introduced in the House on March 19, 1934, a similar meas- 
ure to end, as he declared, “the impasse which has for years enabled thirty-three Senators 
to delay final action upon American membership in the World Court.” The New York 
Times, MsiTch 19, 1934. 

^32 See pp. 2 1 0-2 1 1 and 213 supra. 

^33 Arthur Krock in The New York Times, October ii and December 13, 1944. The 
change of the administration’s policy on this point was announced by Senator Connally 
in his speech of April ii, 1945, before the Washington Rotary Club. James B. Reston, 
The New York Times, April 12, 1945. 

"^^^Ibid., October 23, 1944. 

^ 3 S See a communication in The New York Times of November 5, 1944, signed by 
Messrs. John W. Davis, W. W. Grant, Philip C. Jessup, George Rublee, James T. Shotwcll, 
and Quincy Wright; also the excellent article by Harry Wilmer Jones entitled “The 
President, Congress, and Foreign Relations,” 29 California Law Review (July 1941)5 
565-585. 

136 Public Law No. 264, 79th Congress, ist sess. 

^37 It is interesting to note the extent to which the Participation Act was anticipated 
by the provision made in the “Lodge Reservations” for congressional consent to American 
action under the League of Nations Covenant. The following are the pertinent Reserva- 
tions (the italics are mine) : 

“i. The United States so understands and construes Article i that in case of notice of 
withdrawal from die League of Nations, as provided in said article, the United States 
shall be the sole judge as to whether all its international obligations and all its obligations 
under the said Covenant have been fulfilled, and notice of withdrawal by the United 
States may be given by a concurrent resolution of the Congress of the United States. 

“2. The United States assumes no obligation to preserve the territorial integrity or 
political independence of any other country by the employment of its military or naval 
forces, its resources, or any form of economic discrimination, or to interfere in any way 
in controversies between nations, including all controversies relating to territorial in- 
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tegnty or political independence, whether members of the League or not, under the 
provisions of Article lo, or to employ the military or naval forces of the United States, 
under any article of the treaty for any purpose, unless in any particular case the Congress, 
which, under the Constitution, has the sole power to declare war or authorize the employ- 
ment of the military or naval forces of the United States, shall, in the exercise of full 
liberty of action, by act or joint resolution so provide, 

“3. No mandate shall be accepted by the United States under Article 22, Part I, or any 
other provision of the Treaty of Peace with Germany, except by action of the Congress 
of the United States, . . . 

“7. No persort is or shall be authorized to represent the United States, nor shall any 
citizen of the United States be eligible, as a member of any body or agency established 
or authorized by said Treaty of Peace with Germany, except pursuant to an act of the 
Congress of the United States providing for his appointment and defining his powers 
and duties. 

‘‘8. The United States understands that the reparation commission will regulate or 
interfere with exports from the United States to Germany, or from Germany to the 
United States, only when the United States by act or joint resolution of Congress approves 
suck regulation or interference. 

“9, The United States shall not be obligated to contribute to axny expenses of the 
'League of Nations, or of the secretariat, or of any commission, or committee, or con- 
ference, or other agency, organized under the League of Nations or under the treaty 
or for the purpose of carrying out the treaty provisions, unless and until an appropriation 
of funds available for such expenses shall have been made by the Congress of the United 
States: Provided, That the foregoing limitation shall not apply to the United States* 
proportionate share of the expense of the office force and salary of the secretary-general. 

“10. No plan for the limitation of armaments proposed by the Council of the League 
of Nations under the provisions of Article 8 shall be held as binding the United States 
until the same shall have been accepted by Congress, and the United States reserves the 
right to increase its armament without the consent of the Council whenever the United 
States is threatened with invasion or engaged in war. . . . 

“13. The United States withholds its assent to Part XIU (Articles 387 to 427, inclu- 
sive) unless Congress by act or joint resolution shall hereafter ma\€ provision for repre- 
sentation in the organization established by said Part XUl, and in such event the partici- 
pation of the United States will be governed and conditioned by the provisions of such 
act or joint resolution. 

“14. Until Part I, being the Covenant of the League of Nations, shall be so amended 
as to provide that the United States shall be entitled to cast a number of votes equal to 
that which any member of the League and its self-governing dominions, colonies, or 
parts of empire, in the aggregate shall be entitled to cast, the United States assumes no 
obligation to be bound except in cases where Congress has previously given its consent, 
by any election, decision, report, or finding of the Council or Assembly in which any 
member of the League and its self-governing dominions, colonies, or parts of empire, in 
the aggregate have cast more than one vote. ...” 

^38 Sec Mr. Hanson W. Baldwin’s column in The New Yor\ Times for January 7, 
1948, where is pointed out the secrecy attending the sending of 1,000 marines to the 
Mediterranean, the evident intention being to mislead public opinion on the importance 
of the step. Congress owed its knowledge of the move, says Mr. Baldwin, “neidier to 
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the Navy nor to the State Department but to the enterprise and initiative of the 
American press.” See also note 141 infra. 

^39 I like the tone of the following editorial from The New York. Times of September 

8, 1947: 

“CONGRESS AND EUROPE: While we strongly favor the calling of a special session 
of Congress to deal with the European situation, we agree with Senator Vandenberg that 
the initiative in this matter must come from the President rather than from the majority 
leaders of the Senate and the House, even though these leaders are empowered, under 
the new rules of Congress, to take such action if they choose to do so. There are two 
sound reasons for this judgment. In the first place, the formulation of foreign policy — 
and we arc about to deal here with a most important foreign policy indeed — is properly 
and inescapably an executive rather than a legislative function. In the second place, it 
is the executive and not the legislative branch of the Government that is in possession of 
the relevant information regarding Europe’s problems. To be sure, a Congressional com- 
mittee under able leadership is now making its own on-the-spot investigation. But the 
whole conduct of the official inquiries and negotiations in Paris and in London, as well 
as the surveys made on our own side of the Atlantic into the ultimate capacity and 
necessary limitations of American assistance, has been in the hands of the Administration. 
Mr. Truman and the State Department have the facts. Congress, thus far, is in a position 
to see only that the European situation is deteriorating and that the insatiable Mr. Stalin 
waits hopefully for a collapse, 

“The case for calling a special session rather than marking time until next January is 
that it is neither proper nor practicable to attempt to rush Congress into insufficientiy con- 
sidered action in a matter of such grave importance, and that the customary procedures 
in Congress in such matters eat up time. Committee hearings must be held, the case 
examined on both sides, legislation drafted, opportunity afforded for a debate that will 
satisfy the country on the score of its thoroughness, time allowed for the almost inevitable 
adjustment in conference of points of difference between House and Senate bills. Even 
under the pressure of great events and crying need the wheels turn slowly. Two closely 
analogous cases may be cited. It was on Jan. 30, 1946, that President Truman recom- 
mended the present British loan to Congress, and not until July 13 — 165 days later — that 
Congress gave him a completed bill. And it was on March 12 of this year that the 
President proposed to Congress the adoption of the ‘Truman Doctrine’ of urgently 
needed aid to Greece and Turkey; whereas, on July 19 — 129 days later — the State De- 
partment was still pleading with Congress for the appropriation of funds with which to 
implement this program. In the present state of affairs in Europe, the prospect of an 
interval of anywhere from 100 to 200 days between recommendation and action is a 
sufficient and conclusive argument for making a beginning before autumn is well ad- 
vanced rather than temporizing until midwinter.” 

140 por further illustration of presidential-congressional cooperation in the conduct 
of our foreign relations, see President Truman’s message of May 26, 1947, urging 
military collaboration among the Western Hemisphere nations and submitting a bill 
for the purpose. The New York Times, May 27, 1947. 

The tendency in this direction is well illustrated by President Truman’s claim on 
April 22 last that he would have the power, without the consent of Congress, to dispatch 
troops for service in Palestine as part of an international force which was provided by the 
United Nations. This claim was supported by Mr. Warren R. Austin and by Senator 
Vandenberg. The New York Times, April 23, 1948^ 
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NOTES TO CHAPTER VI’*' 


^ Earle, p. 448. 

^ Commentaries t §1492. 

3 9 How. 603. 

4 See proclamations of April 15 and May 3, 1861, Richardson, VI, 13-16; message of 
July 4, 1861, ibid., 20-31; special message of May 26, 1862, in which the facts regarding 
the “advance*’ the year previous of $2,000,000 to Messrs. Dix, Opdyke, and Blatchford 
for conhdential services were divulged for the first time, ibid., 77-79; special message of 
February 14, 1862, giving other details, tbid., 1 02-1 04. The militia call was under the 
Act of 1795. See also James G. Randall, Constitutional Problems Under Lincoln (New 
York, 1926), and Carl B. Swisher, American Constitutional Development (Boston, 
1943), Ch. XIV. 

3 Richardson, VI, 120. It is interesting to contrast President John Adams’s doubts re- 
garding his powers, as reflected in a memorandum which was addressed January 29, 
1799, by the Secretary of the Navy to other Cabinet members: 

“Sir, The President requested me to consult the Heads of Departments, whether the 
President, in whom is vested the Executive Power of the Nation, possesses the Constitu- 
tional power of regulating the exchange of Prisoners, & all matters belonging to that 
subject.” Naval Documents — Quasi-War with Fiance (Washington, 1938). It should be 
noticed that no mention is made of tlie President’s role as Commander-in-Chief. Jeffer- 
son, on the other hand, reveals in his seventh annual message (October 27, 1807) 
an attitude quite akin to that of Lincoln: “The moment our peace was threatened 
I deemed it indispensable to secure a greater provision of those articles of military stores 
with which our magazines were not suflSciently furnished. To have awaited a previous 
and special sanction by law would have lost occasions which might not be retrieved. I 
did not hestitate, therefore, to authorize engagements for such supplements to our exist- 
ing stock as would render it adequate to the emergencies tlireatening us, and I trust that 
the Legislature, feeling the same anxiety for the safety of our country, so materially ad- 
vanced by this precaution, will approve, when done, what they would have seen so 
important to be done if then assembled. Expenses, also unprovided for, arose out of the 
necessity of calling all our gunboats into actual service for the defense of our harbors; 
of all which accounts will be laid before you.” Richardson, I, 428. Writing Caesar Rodney 
February 10, 1810, Jefferson said: “In time of peace the people look most to their 
representatives; but in war to the Executive solely.” Writings (Mem. ed.), XII, 359. 

^Richardson, VI, 98-99. 

^ Ibid., 96-98. For the final draft, see ibid., 1 57-1 59. It is notable that in this draft no 
mention is made of the Confiscation Act of July 17, 1862, although it might easily have 
been treated as furnishing complete legal justification of the Proclamation. Cf. Edward 
McPherson, History of the Rebellion (2nd ed.) (Washington, 1865), pp. 196-197, 227- 
229. It was also in 1862 that Lincoln issued General Order No. 100, which was a code of 
Laws of War, prepared by Francis Lieber, to regulate the conduct of the armies in the 
field, although under the Constitution this power is specifically vested in Congress. See 
note 97 infra. 

The extent to which Lincoln’s thinking was influenced by William Whiting’s War 
Powers under the Constitution is impossible to say; but it is not improbable that Whiting’s 


* Chapter VI ( Commander-in-Chief in Wartime) begins on page 275. 
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views were frequently brought to his attention through Stanton. The first edition of this 
work appeared in 1862, the forty-third — ^thc one cited here — in 1870. It was Whiting’s 
task as Solicitor of the War Department to provide legal and constitutional justifications 
for the policies and acts of tiiat department, and especially for its policy in the matter of 
military arrests. Whiting’s central proposition is the maxim that “amidst arms the laws 
are silent” (p. 52), which applied especially, he held, to the Bill of Rights of the Consti- 
tution. This was made for peacetime, not for wartime (p. 176). “The sovereign and 
almost dictatorial military powers” he wrote, “existing only in actual war, ending when 
war ends, to be used in self-defense, to be laid down when no longer necessary, are, while 
they last, as lawful, as constitutional, as sacred, as the administration of justice by judicial 
courts in time of peace” (p. 52). And again: “It [the Constitution] does not prescribe any 
territorial limits, within the United States to which his [the President’s] military opera- 
tions shall be restricted. ... It does not exempt any person making war upon the country, 
or aiding and comforting the enemy, from being captured, or arrested wherever he may 
be found. ... It requires the President, as Chief Executive Magistrate in time of peace to 
see that the laws existing in time of peace are faithfully executed — and as commander-in- 
chief, in time of war, to see that the laws of war are executed.” Op, cit., pp. 89, 165-166. 

In short, Whiting contends that in time of war, the President’s powers range over the 
entire country, and are subject to no constitutional limitations whatsoever. And, further- 
more, Congress’s auxiliary powers under the “necessary and proper” clause have equal 
scope, provided tliey be employed to aid and not to hinder “the war-making power.” 

One or two items may be added which bear upon the evolution of Lincoln’s final posi- 
tion. In a confidential letter dated exactly a year before his Emancipation Proclamation, 
Lincoln wrote, with reference to Fremont’s proclamation of martial law in Missouri, that 
he saw no difference between slaves and other forms of property: 

“If the general needs them, he can seize and use them; but when the need is past, it 
is not for him to fix their permanent future condition. That must be settled according to 
laws made by law-makers, and not by military proclamations. The proclamation on the 
point in question is simply ‘dictatorship.* . , . Can it be pretended that it is any longer 
the Government of the United States — ^any government of constitution and laws — 
wherein a general or a president may make permanent rules of property by proclama- 
tion? I do not say Congress might not pass a law on the point, . . . What I object to is, 
that I, as President, shall expressly or impliedly seize and exercise the permanent legis- 
lative functions of the government,” Nicolay and Hay, Complete WorJ^Sj II, 80-82. 

Yet when he publicly revoked a similar proclamation of General Hunter in May 1862, 
he said: 

“Whether it be competent for me, as commander in chief of the army and navy, to 
declare the slaves of any State or States free, and whether, at any time, in any case, it 
shall have become a necessity indispensable to the maintenance of the government to 
exercise such supposed power, are questions which, under my responsibility, I reserve 
to myself. ...” Richardson, VI, 91. 

The final Emancipation Proclamation simply spoke of the action “as a fit and neces- 
sary war measure for suppressing said rebellion . . . sincerely believed to be an act of 
justice, warranted by the Constitution upon military necessity. . . .” Ibid., pp. 157-159. 

It is also interesting to recall that as a Whig member of Congress years before, Lincoln 
had been one of Polk’s severest critics and had voted for the Ashmun resolution of censure 
which declared that the President had “unconstitutionally” begun war with Mexico. 
Justifying his conduct in a letter to Herndon at the time, Lincoln said: 
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“Let me first state what I understand to be your position. It is that if it shall become 
necessary to repel invasion, the President may, without violation of the Constitution, 
cross the line and invade the territory of another country, and that whether such necessity 
exists in any given case the President is the sole judge. . . . Allow the President to invade 
a neighboring nation whenever he shall deem it necessary to repel an invasion and you 
allow him to do so whenever he may choose to say he deems it necessary for such purpose, 
and you allow him to make war at pleasure. Study to see if you can fix any limit to his 
power in this respect, after having given him so much as you propose. . . . The provision 
of the Constitution giving the war-making power to Congress was dictated, as I under- 
stand it, by the following reasons: Kings had always been involving and impoverishing 
their people in wars, pretending generally, if not always, that the good of the people was 
the object. This our convention understood to be the most oppressive of all kingly oppres- 
sions, and they resolved to so frame the Constitution that no one man should hold the 
power of bringing this oppression upon us. But your view destroys the whole matter, and 
places our President where kings have always stood.” Nicolay and Hay, I, in— 112. 

2 On the interesting question as to when, under international law, the Emancipation 
Proclamation took effect, see McLaughlin, Constitutional History, p. 633, note 28. 

9 2 Bl. 635 (March 10, 1863). 

*04 Wall. 2 (1866). 

” 2 Bl. at 648. 

** Writing with Lincoln’s suspension of habeas corpus particularly in mind, Fisher 
said: 

“What, then, is the whole law of England in reference to the two vital points of per- 
sonal liberty and the public safety? Is it not that both arc placed under the care of the 
whole Government, each branch acting in its appropriate sphere and manner; that the Ex- 
ecutive is subordinate to the Legislature, and cannot act without its consent, expressly 
given before or after action; that the Executive represents the whole Government in the 
absence of the Legislature, and may, to protect the public safety, arrest and detain indi- 
viduals at its discretion, subject to the subsequent approval of Parliament?” Op. cit.,ip. 216. 

And English law on this point had, Fisher contended, been incorporated in the Consti- 
tution: “By that law Executive power, even in its primary and essential attributes, is sub- 
jected to legislative power. By our Constitution the subordination of Executive authority 
to the Legislature, is made even more complete than in the English model which was 
before the minds of the Convention. It is, therefore, reasonable to suppose, that in a 
matter so vital as personal liberty, and about which the American people were so sensi- 
tive, the founders of our Government would not intentionally depart from the English 
system, which, in other respects they copied so closely, or that if they meant to depart 
from it, they would have expressly said so. It cannot be implied that they intended to con- 
fer upon the Executive Magistrate a power so dangerous, so liable to abuse, as that of 
arbitrary and secret imprisonment, to be exercised without the knowledge or consent, or 
even against the will and protest of the Legislature, a power which it had cost the English 
people five centuries of effort to take from their kings. To this extent is authority now 
claimed for the President, not by himself, but by eminent jurists, whose names have just 
influence on public opinion. But not in the language of the Constitution, in reference to 
the writ of Habeas Corpus, nor in the provisions that confer and limit Executive power, 
nor in the analogy between the British Constitution and our own, is such a claim to be 
found. Neither is it supported by judicial or other authority, subsequent or contempo- 
raneous.” Ibid., pp. 220-221. 

Presidential war power was, in short, an ad interim power, operative when Congress 
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was not in session, but subject to congressional review and supervision when Con- 
gress came together. 

^3 Sumner continued: 

“It is true, the President is commander-in-chief; but it is for Congress to make all laws 
necessary and proper for carrying into execution his powers, so that, according to the very 
words of the Constitution, his powers depend upon Congress, which may limit or enlarge 
them at its own pleasure. Thus, whether you regard Congress or regard the President, 
you will find that Congress is the arbiter and regulator of the War Powers. 

“Of the pretension that all these enormous powers belong to the President, and not to 
Congress, I try to speak calmly and within bounds. I mean always to be parliamentary. 
But a pretension so irrational and unconstitutional, so absurd and tyrannical, is not en- 
titled to respect. The Senator from Ohio [Mr. Wade], in indignant words worthy of the 
Senate, has branded it as slavish, and handed it over to judgment. Born in ignorance, and 
pernicious in consequences, it ought to be received most sternly, and, just in proportion 
as it obtains acceptance, with execration. Such a pretension would change the National 
Government from a government of law to that of a military dictator. It would degrade 
our proud Constitutional Republic, where each department has its appointed place, to one 
of those short-lived, vulgar despotisms appearing occasionally as a warning to mankind. 
That this pretension should be put forward in the name of the Constitution is only an- 
other illustration of the effrontery with which the Constitution is made responsible for 
tlie ignorance, the conceit, and the passions of men. Sir, in the name of the Constitution, 
which I have sworn to support, and which, according to my ability, I mean to maintain, 
I protest against this new-fangled effort to foist into it a pretension abhorrent to liberty, 
reason, and common sense.” Wor\s of Charles Sumner (Boston, 1872), VII, 138—140; 
Congressional Glohe, 37th Congress, 2nd sess., 2188—2196 (June 27, 1862). 

Browning, in answer, denied “that Congress may decide upon the measures demanded 
by military necessities and order them to be enforced. . . . However great the apparent 
necessity for such measures now, the events of an hour may so change the face of affairs 
that the necessity will be found in leniency, forbearance, and protection. . . . These neces- 
sities may be determined by the military commander, and to him the Constitution has 
entrusted the prerogative of judging of them. When the Constitution made the President 
‘Commander in Chief of the Army and Navy of the United States* it clothed him with 
all the incidental powers necessary to a full, faithful and efficient performance of the 
duties of that high office; and to decide what are military necessities, and to devise and 
execute the requisite measures to meet them, is one of these incidents. It is not a legisla- 
tive, but an executive function, and Congress has nothing to do with it. . . . And when- 
ever Congress assumes the control of the Army in the field, it usurps the powers of a 
coordinate department of the Government, destroys the checks and balances provided for 
the safety of the people, and subverts the Constitution.” I hid,, 2919. 

However, the President was not irresponsible. Indeed, he was more responsible than 
Congress: 

“If these extreme war powers be prostituted to the purposes of tyranny and oppression 
by the President, to whom the Constitution has intrusted them, when peace returns he is 
answerable to the civil power for that abuse. If Congress usurps and prostitutes them, the 
liberty of the citizen is overthrown, and he is hopelessly without remedy for his griev- 
ances . . . there is absolutely no remedy to be found anywhere.” I hid,, 1136. 

This was said, of course, some years before Mississippi v, Johnson, where it was held 
that tlie President could not be prevented by injunction from doing an illegal act. 4 Wall. 
475 (1866). 
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^4 12 Stat. 334-335- Amended by 12 Stat. 625. 

^5 Earle, p. i43- This view was, even then, an illusion, arising from the fact that the 
Revolution had been fought under tlie direction of the Continental Congress, which had 
no real governing power. Actually, w'hen we turn to die state records of the period, we 
encounter a considerable mass of legislation which, though it had no direct reference to 
either recruiting or supply, was often stimulated by Congress and had the character of 
emergency measures meant to aid the prosecution of die war. 

Thus on November 22, I777» Congress recommended to certain of the state legisla- 
tures that they appoint commissioners “to regulate and ascertain the price of labour 
manufactures, internal produce,” and so forth, J. Reuben Clark, Emergency Legislation 
pp. 211-212. A month later the same body further recommended “to the respective legis.' 
latures of the United States, forthwith to enact laws, appointing suitable persons to seize 
and take, for the use of the Continental Army of the said States, all woollen cloths 
blankets, linens, shoes,” and so on. Idid., pp. 2 14-2 17. Also, under date of October 2 
1778, Congress recommended laws for “the seizure of all grain and flour purchased up or 
engrossed” under such limitations as might be thought expedient. I did., pp. 220-222. 

Nor did Congress address only the state legislatures. In August and September 1777, 
it resolved that “whereas the States of Pennsylvania and Delaware arc direatencd with 
immediate invasion from a powerful army ... and whereas, principles of policy and 
self-preservation require all persons who may be reasonably suspected of aiding or abet- 
ting the cause of tlic enemy may be prevented fiom pursuing measures injurious to the 
public weal,” “that the Executive authority” of the states in question apprehend, disarm 
and secure all disaffected persons within their limits, and confine them “in such manner 
as shall be consistent with their respective character.” It should be added that “these 
arrests were made with the knowledge and approbation of Washington. A writ of habeas 
corpus was issued at the instance of die prisoners, but it was disregarded by the officer in 
charge of them, and soon afterwards, on September 16, 1777, the Legislature [of Penn- 
sylvania] passed a bill indemnifying the E.xccutivc Council and suspending the writ of 
habeas corpus.” Sidney G, Fisher, Trial of the Constitution (Philadelphia, 1862), pp. 
223-225. 

Likewise, when w'c turn to the statute books of the individual states during this period 
we find measure after measure enacted which entrenched upon the normal life of the 
community drastically: laws penalizing engrossing and forestalling, and trading with the 
enemy; laws forbidding the exportation of necessaries for limited periods; laws forbid- 
ding the distillation of whiskc}^ and other spirits, in order to conserve grain supplies 
(Clark, pp. 250, 332, 380, 438, 497, etc.); laws fixing prices of labor and commodities, 
sometimes in the greatest detail {tbid., pp. 420, 466, 535, S95, etc.) ; laws levying requisi- 
tions upon the inhabitants for supplic.s nccdctl by the Army {ibid., pp. 482, 963, 969, etc.); 
in one instance a law impressing Negro slaves for labor on fortifications {ibid., p. 280, 
Georgia); laws prohibiting auctions on account of their tciulcncy to depress the currency 
of the United States {ibid., p. 480 and passim) ^ in one instance a law punishing dealers 
for withholding necessaries and refusing to take hills of credit of the state or the United 
States {ibid., p. 466, Massachusetts); laws cnceiUragi.ng the manufacuiie of salt and of 
iron products; in one instance, a law for tiu* erection of an arms manufactory for the 
United States {ibid., p. 916, Virginia); iind on and so forth. Nor is this to mention 
the numerous acts of attainder, bills of pains .anti penalties, and confiscation measures 
which were passed by the states on ihtir own initiative in the prosecution of their more or 
less private war upon die Loyalists. Woil^s of Charles Sumner, VII, 59-64. 
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Thus, the actual prosecution of the War of Independence summoned into activity an 
immense range of legislative power. The fact, however, that this legislation came from 
the state legislatures whereas the war power was attributed to the United States in the 
Continental Congress served to obscure the fact that the former was really an outgrowth 
of the latter. Today, with World War II in mind, this lesson is clear. 

Chs. V— VII; Berdahl, Chs. VE, XI, XII. The extraordinary breadth of these 
legislative delegations of power is illustrated by the clause of the Lever Act which em- 
powered the President to create “agencies” for carrying the act into effect {ante, Ch. Ill, 
note ii). Proceeding under this general authorization, President Wilson ordered Food 
Administrator Hoover to obtain charters under the laws of Delaware for two corporations, 
the “United States Grain Corporation” (1917) and the “Sugar Equalization Board, Inc.” 
(1918). These organizations, the operating capital of which was furnished from funds 
which Congress had appropriated for the enforcement of the act, were treated as being 
endowed with the powers of ordinary business corporations in the matter of buying, 
selling, borrowing money, and so forth, although Congress had initially withheld such 
powers from the Food Administration. The borrowings of the Grain Corporation, whereby 
it was enabled through market operations to maintain grain prices, amounted at one time 
to $385,000,000. See generally, Harold Archer Van Dorn, Government Owned Corpora- 
tions (New York, 1926); also note 44 injra. 

On presidential delegation of delegated power, see Run\le v. United States, 122 
U. S. 543 (1887); United States ex. rel. French v. Weelis, 259 U. S. 326 (1922). Delega- 
tion was, of course, frequently — ^perhaps usually — succeeded by redelegation. “In one 
case, four successive redelegations were involved.” Arthur T. Vanderbilt, “Administrative 
Law,” 1942. Annual Survey of American Law (New York University School of Law, 
I945)> P- citing United States v. Barreno, 50 Fed. Supp. 520, 526-528 (U. S. D. Ct., 
Md.). See also the Opinion of Attorney General Biddle of August 29, 1942. 

Hamilton, Collector v. Distils, and Warehouse Co., 251 U. S. 146 (1919); facob 
Ruppert V. Caffey, ibid., 264 (1920). See also Northern Pac. Ry. Co. v. No. Dah^., 250 
U. S. 135 (1919). 

Sec especially Schenc\ v. United States, 249 U. S. 47 (1919); Abrams et al. v. 
United States, 250 U. S. 616 (1919). 

^^245 U. S. 366(1918). 

The Court entirely ignored Mr. Hannis Taylor’s striking brief as amicus curiae on 
this essential point. Cf. Maitland, Constitutional History, pp. 455—456. 

Block. V- Hirsh, 256 U. S. 135; Marcus Brown Co. v. Feldman, ibid., 170 (1921). 

The opinion of Chief Justice White in United States v. Cohen Grocery Co., in which 
section 4 of the Food Control Act of August 10, 1917, as amended October 22, 1919, was 
set aside, perhaps militates against this view to some extent. But it should be noted that 
the decision came more than two years after the cessation of hostilities, and received 
on the constitutional point the approval of only six Justices. Chief Justice White’s state- 
ment, therefore, in support of which ex parte Milligan is cited, that “the mere existence 
of a state of war could not suspend or change the operation upon the power of Congress 
of the guaranties and limitations of the Fifth and Sixth Amendments as to such questions 
as we are here passing upon,” should be read with careful attention to the qualifications 
it contains. 255 U.S. 81 (1921). 

On the whole subject of the impact of war on constitutional rights, see my Total War 
and the Constitution (New York, 1947), Ch. Ill, and material cited there. 

The Committee on Public Information was created by a presidential order, April 
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12, 1917. It consisted of the Secretary of State, the Secretary of War, the Secretary of the 
Navy, and a civilian who was charged “with the executive direction of the Committee.” 
The civilian was Mr. George Creel, who to all intents and purposes was the Committee. 
The Committee’s principal function at the outset was the exercise of a so-called “volun- 
tary censorship,” in connection with which it from time to time issued “requests” to the 
press to suppress information of military value. Later it published an Official Bulletin 
containing executive proclamations and orders, rules and regulations promulgated by 
the departments, statutes, and judicial decisions, bearing on the conduct of the war, and 
directed the propagandist efforts of the government, both at home and abroad. All of 
which it did “on the sole authority of the President,” even operating for a considerable 
time on the executive budget, though it later secured some appropriations from Congress. 
Berdahl, pp. 1 97-1 99. Even more noteworthy from the present point of view was the 
War Industries Board. This body was originally created, on July 28, 1917* by the Coun- 
cil of National Defense, with the approval of the President, to serve “as a clearing-house 
fo-r the war industry needs of the government”; but in March 1918 its functions were 
by a mere letter of the President continued, expanded, and vested almost exclusively 
in the chairman, Mr. Bernard M. Baruch, while by an executive order, dated May 1 8 of 
the same year, “the President formally made the War Industries Board an independent 
administrative agency acting directly under his authority,” thus creating what was “in 
effect an industries administration analogous in all essential respects to the Food and 
Fuel Administrations,” which had been created by direct authorization of Congress. 
“The Board derived its legal powers direedy from the President. It therefore had the 
power to exercise, within its field, all the powers of the President over industry entrusted 
to him by statute or possessed by him in virtue of his position of head of the armed forces 
of the Nation.” Berdahl, p. 21 1. For details concerning the widespread activities of the 
War Industries Board, see Bernard M. Baruch, American Industry in War (New York, 
1941); “Universal Mobilization for War Purposes,” Hearings before the Committee on 
Military Affairs, 68th Congress, ist sess. (March ii, 13, 20, 1924), pp. i— 144 passim; 
“specials” to The New Yor\ Times of March 6, April 8, August 6, October 4, and October 
1 8, 1918, in which orders by the Board curtailing production in various lines, fixing the 
price of clothing, etc., are given. Creation of a Labor Board was taken up by the Sec- 
retary of Labor January 4 1918, when the matter was referred to President Wilson, who 
thereupon chose an advisory council, which recommended a conference of twelve per- 
sons representing employers’ organizations, employees’ organizations, and the public 
for the purpose of establishing principles and policies to make possible the prosecution 
of production without stoppage of work. This became the War Labor Conference Board, 
which was established by the Secretary of Labor January 28, 1918, and which on March 
29 reported unanimously a plan for a National War Labor Board. On April 8 President 
Wilson announced the creation of a NWLB consisting of the membership of the Con- 
ference Board, and with Messrs. W, H. Taft and Frank P. Walsh as joint chairmen. 
The Board thus established by the President without legislative sanction was not only 
successful for the immediate purpose of preventing work stoppage, but it created the 
precedent of government-enforced noninterference by employers in worker’s organiza- 
tion and collective bargaining through representatives chosen by a majority; its de- 
cisions paved the way for the Wagner Act of 1935 and the Fair Labor Standards Act 
of 1938. The Board relied on the political and administrative pressure of the President 
and various departments and agencies (“indirect sanctions”) and public opinion. Only 
three times in its sixteen months* history was its authority challenged. 
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It should be added that Mr. Hoover was appointed Food Administrator April 17, 
1917, four months before the Food Control Act was passed, Berdahl, p, 205. Nor should 
ail mention be omitted of the “heatless,’* “meatless,” “sweedess” days, which repre- 
sented the public’s response to executive appeals to patriotism. 

Ikid., p. 200; War Cyclopedia, pp. 112, 208. The status of German insurance com- 
panies and patent rights was eventually determined by the Trading with the Enemy Act. 

James Hart, op. cit., pp. 92—96. 

^7 For a fuller narrative of the evolution of the Lend-Lease Act, see my Total War 
and the Constitution, pp. 23—29. 

Arthur Krock in The New Yor\ Times, January 22, 1943. 

^9 Thomas A. Bailey, A Diplomatic History of the American People, Supplementary 
Chapters (New York, 1942), p. 769. 

^^Ibid., pp. 769—772, and citations; my communication to The New Yor\ Times, 
October 13, 1940; U. S. Code, tit. 34, §§492, 493a, 546c; tit. 18, §33. 

3 ^ For the final steps leading to the enactment for Lend-Lease see my Total War and 
the Constitution, pp. 27—29. 

S. Code (1940), Supp. IV, tit. 22, §§411—413. 

33 TJ. S. Code, tit. 50, §80. 

34 75 /Vf., §82. 

3 SlB>id., tit. 50 — War, Appendix — §309 (Supp. IV to 1940 ed.). 

^^Ihid,, §1152. 

lBtd„ §633 (also §1152). 

3 ® John Lord O’Brian and Manly Fleischmann, The War Production Board, Ad^ 
ministratiise Policies and Procedures (pamphlet, reprinted from the George Washington 
Reuiewior December 1944), p. ii. 

39 See note 37. In §§633 and 1152 of tit. 50 — War, Appendix (Supp. IV), the 
statutory provisions distinguished in the text are all jumbled together. 

§§901-946. 

-^==321 U. S. 414 (1944)* 

^ Ibid., p. 460. 

•43 P, 287 supra. 

For an alphabetical list of “Federal Government Agencies, showing origins . . . 
see U. S. Code (1940), Supp. V (1941—1946), pp. 1382—1391. In the case of each of the 
presidetttially created agencies, the number of the executive order is given and its location 
in the Federal Register. 

For a “Chronological List of Wartime Agencies” (including government corpora- 
tions) and some account of their creation down to the close of 1942, see the excellent 
chapter on “War Powers and Their Administration” by Dean Arthur T. Vanderbilt in 
rg4z Annual Survey of American Law (New York University School of Law, 1945), pp. 
106-231. At the close of the war there were 29 agencies grouped under OEM, of which 
OCD, WMC, and OC were the first to fold up. At the same date there were loi separate 
government corporations, engaged variously in production, transportation, power gen- 
eration, banking and lending, housing, insurance, merchandising, and other lines of busi- 
ness and enjoying the independence of autonomous republics, being subject to neither 
congressional nor presidential scrutiny, nor to audit by the General Accounting Office. 

When Congress desired to authorize the President to create offices, it was able to do 
so in unmistakable terms. See note 16 supra; also Ch. Ill, at pp. 85—86 supra. 

No. 8680 (June 2, 1944). The decision occurred at a very opportune moment for 
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die Government in its feud with Ward’s. Associated Press despatch in The New Yorl^ 
Times, June 3, 1944. A year earlier the Board had written Senator Van Nuys, expressing 
Its preference that its orders remain “without specific legal sanctions,” Congressional 
Record, June 12, 1943, p. 5883 (unofficial paging), and this plea prevailed with Con- 
gress, which was then considering the bill that became the War Labor Disputes Act of 
June 25, 1943. Its purely advisory character, however, did not prevent WLB, it should be 
noted, from claiming the right to override state laws. Associated Press despatch in The 
New Yorli Times, August 29, 1943; New York Herald Tribune, October 27, 1944 - 

47 June 25, 1943, ch. 144, §1; 57 Stat- 163. 

4S Executive Order 9017 (January 12, 1942), creadng the National War Labor Board, 
read in part as follows : 

“Whereas, by reason of the state of war declared to exist by certain resolutions of Con- 
gress . . . the national interest demands that there shall be no interruption of any work 
which contributes to the effective prosecution of the War; and Whereas, as a result of 
a conference of labor and industry which has met at the call of the President on December 
17th, 1941, it has been agreed that for the duration of the war there shall be no strikes 
or lock-outs, and that all labor disputes shall be settled by peaceful means, and that a 
National War Labor Board be established for a peaceful adjustment of such disputes. 
Now, tlierefore, by virtue of the authority vested in me by the Constitution and the 
statutes of the United States, it is hereby ordered: i. There is hereby created in the 
Office for Emergency Management a National War Labor Board.” The order further 
provided that the Board was to be composed of twelve special commissioners to be 
appointed by the President, of whom four should be representatives of the public, four 
of employees, and four of employers; and that it was to have “jurisdiction to settle all 
labor disputes likely to interrupt work which contributed to the effective prosecution 
of the war.” Its jurisdiction was not to fall, however, until direct negotiations and the 
procedures of conciliation provided by the Department of Labor had proved fruitless 
and the dispute had been certified to it by the Secretary of Labor. 7 Fed, Reg, 237. 

49 See, e.g., “special” to The New York Times, June 17, 1943, and an Associated 
Press despatch, ibid,, two days later, dealing with the subject of appropriations to the war 
agencies. The War Labor Disputes Act of June 25, 1943, constituted a further legislative 
recognition of WLB, giving it power to issue subpoenas (§7, 4B). 

59 McKellar’s proposal, backed by Senator O’Mahoney, was that all persons receiving 
a salary of $4,500 or better, including “all persons whose duties include the preparation 
or issuance of rules, regulations, or orders made or issued under authority of any act of 
Congress or any executive order,” should be appointed by the President with the advice 
and consent of the Senate, that is to say, from 25,000 to 30,000 persons altogether. 
The New York Times, March 4, 1943. Presidential opposition finally killed the measure. 

51 The New York Times, June 10, 1941. 

Report on the Work of the National Defense Mediation Board, March ig, 1941- 
January 12, 1942, Bureau of Labor Statistics Bulletin, No. 714 (1942), pp. 185-192, 
1 94-1 99, 265-268. 

5 3 The New York Times, March 22 and April 21, 1942; and Howard S. Kaltenborn, 
Governmental Adjtistment of Labor Disputes (Chicago, 1943), pp. 129— 130. See further 
note 61 a infra, 

5 4 See Total War and the Constitution, pp. 49—50. 

ss Sec Hearings cited in note 24 supra, at p, 21. 

^^Ibid,, at pp. 67, 1 01, no. 
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57 In Executive Order 9370 of August 16, 1943, the President personally authorized 
certain “indirect sanctions.** The order read: 

“By virtue of the authority vested in me by the Constitution and the statutes of the 
United States, it is hereby ordered: 

“In order to eHectuate compliance with directive orders of the National War Labor 
Board in cases in which the board reports to the Director of Economic Stabilization that 
its orders have not been complied with, the director is authorized and directed, in further- 
ance of the effective prosecution of the war, to issue such directives as he may deem 
necessary: 

“(a) To other departments or agencies of the Government directing the taking of ap- 
propriate action relating to withholding or withdrawing from a noncomplying employer 
any priorities, benefits or privileges extended, or contracts entered into by executive action 
of the Government, until the National War Labor Board has reported that compliance has 
been effectuated; 

“(b) To any Government agency operating a plant, mine or facility, possession of 
which has been taken by the President under Section 3 of the War Labor Disputes Act, 
directing such agency to apply to the National War Labor Board, under Section 5 of said 
act, for an order withholding or withdrawing from a noncomplying union any benefits, 
privileges or rights accruing to it under the terms of conditions of employment in effect 
(whether by agreement between the parties or by order of the National War Labor Board, 
or both) when possession was taken, until such time as the noncomplying labor union 
has demonstrated to the satisfaction of the National War Labor Board its willingness and 
capacity to comply; but, when the check-off is denied, dues received from the check-off 
shall be held in escrow for the benefit of the union, to be delivered to it upon compliance 
by it. 

“(c) To the War Manpower Commission, in the case of noncomplying individuals, 
directing the entry of appropriate orders relating to the modification or cancellation of 
draft deferments or employment privileges, or both. 

Franklin D. Roosevelt. 

The White House. 

Aug. 16, 1943 *” 

8 Fed, Reg. 11463. 

The order was called forth by John L. Lewis’s defiance of some of WLB’s directives, 
and proved completely futile. 

5 ® y Fed. Reg. 10177. Prior to this by Executive Order 9247, September 17, 1942, the 
USES, certain defense functions of OE (Office of Education) and the employment func- 
tions of SSB (Social Security Board) and of the NYA (National Youth Administration) 
were transferred to WMC. 7 Fed. Reg. 7379. On December 5, by Executive Order 9279 a 
similar operation was attempted on the Selective Service System, but was soon given up 
on account of military opposition. See Executive Order 9410 (December 23, 1942), 

8 Fed. Reg. 173 19. 

59 8 Fed. Reg. 1996-1997. 

The Netu Yor\ Times, February 10, 1943. 

Labor Relations Reporter, August 21, 1944. 

“During the course of the year [1945] the President directed the seizure of many 
of the nation’s industries in the course of labor disputes. The total number of facilities 
taken over is significant: two railroad systems, one public utility, nine industrial com- 
panies, the transportation systems of two cities, the motor carriers in one city, a towing 
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company and a butadiene plant. In addition thereto the President on April lo seized 
218 bituminous coal mines belonging to 162 companies and on May 7, 33 more bi- 
tuminous mines o£ 24 additional companies. The anthracite coal industry fared no 
better; on May 3 and May 7 all the mines of 365 companies and operators were taken 
away from the owners, and on October 6 the President ordered the seizure of 54 plants 
and pipe lines of 29 petroleum producing companies in addition to four taken over 
prior thereto. 

“During the year disputes between railroad companies and the Brotherhoods re- 
sulted in the establishment of twelve Railroad Emergency Boards to investigate disputes 
and to report to the President, The President also established on October 9 a Railway 
Express Emergency Board to investigate the dispute between die Railway Express and 
a union. 

“To implement the directives of the National War Labor Board, the Office of Eco- 
nomic Stabilization directed the cancellation of all priority applications, allocation appli- 
cations and outstanding priorities and allocations in the cases of three clothing companies 
and one transportation system which refused to comply with orders of the National War 
Labor Board.** Arthur T. Vanderbilt, “War Powers and their Administration,” ic^4S 
Annual Survey of American haw (New York University School of Law), pp. 271—273. 

While the proposal was not adopted, the federal district courts were given exclusive 
jurisdiction to enjoin suspension orders. 78th Congress, 2nd sess. Public Law No. 509 
(December 20, 1944); U. S. Code, tit. 50 — War Appendix — §633, sec. 2(a), (9). The 
enactment came too late in the war to have much effect. 

^3 Thomas J. Graves, Rhe Enforcement of Priorities, Conservation and Limitation 
Orders of the War Production Board (Princeton University Ph.D. thesis, 1946). Mr. 
Graves was a member of the Compliance Division of WPB. “More than three million 
PD-iA priority certificates were issued from January, 1941, through May 31, 1944; 5,353 
orders, regulations and amendments were issued by the Office of Production Manage- 
ment and the War Production Board. There is no record available as to the individual 
directions and allocations issued. When it is recalled that all this gigantic spate of legal 
and executive activity finds its basis in three sentences of a statute, some notion can be 
gained of the scope and complexity of the undertaking from the standpoint of legal 
supervision and direction,” 0*Brian and Fleischmann, op. cit,, p. 28. 

United States v. Eaton, 144 U. S. 677, is the leading case. 

^5322 U. S. 598 (1944)- 

Ibid., p. 405. 

^7 “Montgomery Ward’s statement to the special Investigating Committee of the 
House of Representatives,” June 6, 1944; The New Yor^ Times, “special,** May 14, 
1945; Associated Press despatch, Washington, June 30, 1943; same July 14, 1945; same, 
February 9, 1943; same, January 7, 1945. 

The New Yor\ Times, September 8, 1942. 

^ See pp. 189-190 supra. 

See pp. 7—8 supra. The classic expression of Stuart theory is Justice Vernon’s state- 
ment in the Ship Money Case: “The King pro bono publico may charge his subjects for 
the safety and defense of the kingdom, notwithstanding any act of Parliament, and a 
statute derogatory from the prerogative doth not bind the king, and the king may dis- 
pense with any law in cases of necessity.” Rex v. Hampden, 3 S.T. 825 (1637). 

71 while Congress complied with Mr. Roosevelt’s demand with respect to the Emer- 
gency Price Control Act, it was able to express its resentment a few weeks later when it 
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refused to pass a “Third War Powers Act,** which was planned, among other things, 
to give the President power to suspend any laws hampering “the free movement of per- 
sons, property and information into and out of the United States.” The President made 
his request November 2, 1942. The anti-administration trend of the congressional elec- 
tions a few days later, plus the President’s ill-advised order of October 27, 1942, to set 
a $25,000 limit to all salaries, which he purported to base upon the Act of October 2, 
scaled the fate of this fresh demand. See Mr. Krock’s column in The New Yor\ Times, 
issues of November 27 and December 13; also Mr. Dorris’s and Mr. Barkley’s “specials” 
in the issues of November 28 and December 4, 1942. The $25,000 limit order was re- 
pealed by Congress in the Act of April 12, 1943, raising the public debt limit from 125 
billions to 210 billions. Mr. Roosevelt strongly assailed the practice of “attaching ex- 
traneous riders to any bill,” but was forced to sign the measure. 

72 See, c.g., 4 Wall, at 17 and 87-88. 

73 Duncan v, Kahanamoku, Sheriff, 327 U. S. 304 (1946); White v. Steer, ibid, 

74 Ibid., p. 350. 

7 ^ Ibid., p. 357. As late as April 12, 1944, both General Richardson, in command in 
Hawaii, and Admiral Nimitz testified in the federal court in Honolulu that the Islands 
were “constantly subject to Japanese air raids or a commando operation from sub- 
marines despite precautions.” The New Yor\ Times, April 13, 1944. 

7® Executive Order 9066, 7 Fed. Reg. 1407. 

7756 Stat. 173; U. S. Code (1940), Supp. IV, tit. 18, §972. 

Hirabayashi v. United States, 320 U. S. 81; Korematsu v. United States, 323 
U. S. 214. 

79 On this entire, most regrettable episode see my Total War and the Constitution. 
pp. 91—100, and citations. 

Ex parte Quirin, 317 U. S. i (July Special Term, 1942). The opinion in the case was 
not published till October. The Court found it unnecessary to construe the phrase “cases 
arising in the land or naval forces” of Amendment V, holding that cases involving enemy 
personnel had never been deemed to fall within the guaranties of Amendments V and 
VI. In this connection the Chief Justice cited Section 2 of the Act of Congress of April 10, 
1806, which, following the Resolution of the Continental Congress of August 21, 1776, 
imposed the death penalty on alien spies “according to the law and usage of nations, by 
sentence of general court martial.” He also pointed to the close similarity of the case 
before the Court and that of Major Andre in the Revolution. 

U. S. Code, tit. 10, ch. 36; and see note 8 supra. 

^^Ibid., tit. 50, §21. 

Re Yamashita, 327 U. S. i ( 1 946) . 

Total War and the Constitution, pp. 122— 124, note 46, and Preface. 

8s See the excellent and authoritative article on “The Criminality of Aggressive War” 
by Leo Gross, in 41 American Political Science Review (April I947)> 205-225. 

8^ During the War of 1812 the curious contention was advanced that the President 
could not delegate his power of command as to militia in the service of the United 
States. Berdahl, pp. 136—137. 

87 Rhodes, III, 581. See also ibid., pp. 616—617. 

88 Burton J. Hendrick, Lincoln's War Cabinet (New York, I947)» p* 297. On the 
remarkable — ^and unquestionably unconstitutional — “rider” to the Army Appropria- 
tion Act of March 3, 1867, by which President Johnson’s power as Commander-in- 
Chief was partially transferred to General Grant, see McLaughlin, op. cit., p. 662. 
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89 The feature of American military policy in World War I for which President 
Wilson was most criticized was the despatch of troops to Siberia and their retention there 
after the Armistice. Several resolutions of a censorious nature were introduced in Con- 
gress, but none was adopted in either house, showing, as Professor Berdahl puts it, 
“that even under the stress of bitter partisanship and despite all its mutterings and 
criticisms of executive policy, Congress will be slow to deny the power of the President as 
Commandcr-in-Chief to send and maintain troops of the army and navy abroad at his 
discretion, or to assert any definite claim of control for itself.” Berdahl, pp. 124-125. 

90 See Art. I, §8, els. 10 and ii. Miller v. United States, ii Wall. 268 (1870); 
United States v, Arjona, 120 U. S. 479 (1887); Mitchell v. Harmony, 13 How. 115 
(1852); United States v. Russell, 13 Wall. 623 (1872). 

9^ Foreign Relations, i8g8, p. 829. 

92 See supra, Ch. V, note 124. 

92“ The President at the same time furnished a list of the statutory provisions involved, 
which was accompanied by the following statement: 

“I have today issued a proclamation terminating the period of hostilities of World 
War II as of 12:00 noon today, Dec. 31, 1946, 

“Under the law, a number of war and emergency statutes cease to be effective upon 
the issuance of this proclamation. It is my belief that the time has come when such a 
declaration can properly be made and that it is in the public interest to make it. 

“Most of the powers affected by the proclamation need no longer be exercised by the 
Executive branch of the Government. This is entirely in keeping with the policies which 
I have consistently followed, in an effort to bring our economy and our Government 
back to a peacetime basis as quickly as possible, 

“The proclamation terminates Government powers under some twenty statutes im- 
mediately upon its issuance. 

“It terminates Government powers under some thirty-three others at a later date, 
generally at the end of six months from the date of the proclamation. 

“This follows as a result of provisions made by the Congress when the legislation was 
originally passed. 

“In a few instances the statutes affected by the proclamation give the Government 
certain powers which in my opinion are desirable in peacetime, or for the remainder of 
the period of reconversion. In these instances recommendations will be made to the 
Congress for additional legislation. 

“It should be noted that the proclamation does not terminate the states of emergency 
declared by President Roosevelt on Sept. 8, 1939, and May 27, 1941. Nor does today’s 
action have the effect of terminating the state of war itself. It terminates merely the 
period of hostilities. With respect to the termination of the national emergency and the 
state of war, I shall make recommendations to the Congress in the near future.” The 
New York. Times, January i, 1947. 

93 Fleming v. Page, 9 How. 603 (1850). Leitensdorfer v. Webb, 20 How. 176 (1857), 
however, shows a decided slant toward the conquest theory. 

Fleming v. Page, supra; The Insular Cases, 182 U. S. i (1901). 

Cross V, Harrison, 16 How. 164 (1853); Santiago v, Nogueras, 214 U. S. 260 
(1909). The President’s powers in conquered territory are measured only by the laws of 
war as interpreted by himself. 182 U. S. 222, 231—232. 

96 See 15 Opins. A, G. 297 and note; 30 ibid., 303. The early view was to the con- 
trary. I ibid., 233, 234 (Wirt), 
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97 General Orders, No. loo. Official Records, War of Rebellion, ser. Ill, vol. Ill, 148. 

9® By the Act of May 18, 1917 (40 Stat. 83), Congress forbade the keeping or setting 
up of houses of ill fame in the vicinity of military stations. The provision was sustained 
in McKinley v. United States, 249 U. S. 397 (1919). Meantime it was supplemented by 
presidential orders or “requests” regulative of saloons in similar proximities. See New 
York papers of July ii and August 18, 1917. Later, zones were created about certain 
naval stations from which saloons were banned entirely. The New Yor\ Times, March 
8, 1918. See also ibid., April 21, 25, and 29, for items showing federal intervention, 
or at least remonstrance, with the police authorities of Philadelphia and New York, in 
the interest of the health and morals of the troops in those vicinities. 

99 See Congressional Record for December 3, 19, and 20, 1906, and January 19, 1907. 
Mr. Henry F. Pringle points out that in his Autobiography Roosevelt omits all mention 
of the Brownsville affair. Theodore Roosevelt, p. 464. 

190 Congress did, however, during World War I confer power on President Wilson, 
acting with the consent of the Senate, to appoint for the period of the war to such grades 
as he might determine, in the case of general officers. Berdahl, p. 126. Polk was bitter 
because Congress would not create during the Mexican War the grade of Lieutenant 
General, in order that he might appoint somebody over the heads of Scott and Taylor. 
“My situation,” he lamented, “is most embarrassing. I am held responsible for the 
War, and I am required to entrust the chief command of the army to a general in whom 
I have no confidence.” Diary, II, 393—394. It is to be suspected that Polk’s concern 
was largely of political motivation, Scott and Taylor both being Whigs. See the debate 
in the Senate, May 5, 8, 10, 12, 1848; Globe, 30th Congress, ist sess. 

See p. 417 supra. On the other hand, the President and the Senate have some- 
times collaborated successfully to side-step the rules of eligibility laid down by statute. 
William Howard Taft, Our Chief Magistrate, pp. 127—128. 

103 U. S. Code, tit. 10, §1590. 

103 Mullan V. United States, 140 U. S. 240 {1891); Wallace v. United States, 257 U. S. 
541 (1922). 


NOTES TO CHAPTER VII* 

^ F. D. G. Ribble, State and National Power Over Commerce (Columbia University 
Press, 1937), pp. 1 1 7-1 19. (The passage is quoted with the consent of the publishers.) 

= The clause was probably suggested by a similar one of the New York constitution 
of 1777. Article 1 9 of this instrument declared it to be the “duty of the governor to inform 
the legislature, at every session, of the condition of the State, so far as may respect his 
department; to recommend such matters to their consideration as shall appear to him to 
concern its good government, welfare, and prosperity.” Thorpe, V, 2633. 

3 Except for the case of McKinley, regarding whose success as President Professor 
Binkley waxes enthusiastic: “The inauguration of William McKinley marked the begin- 
ning of a new era in the operation of the national government. Not since the presidency 
of Thomas Jefferson, had there been achieved such an integration of the political branches 
of the federal government and such consequent coherence and sense of direction in its 
functioning.” President and Congress (New York, 1947), p. 187. (Quoted with the 
consent of Alfred A. Knopf, Inc.) The trouble with McKinley is that he worked for the 


* Chapter VII {Legislature Leader') begins on page jig. 
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wrong people, so that in the era o£ reform inaugurated by his successor his real achieve- 
ment was blacked out; and much the same thing must be said of “T. R.’s” successor. 

^ Atitohiography, p. 282. 

sMark Sullivan, Our Jin'ies (New York, 1926), I, 74. 

® In his Autobiography Roosevelt calls the Washington correspondents “the most use- 
ful of all agents in the fight for efi&cient and decent government.’* Ibid,, p, 354. On 
“T. R.’s” popularity with the correspondents, see Oscar K. Davis, Released for Publica- 
tion (New York, 1925), pp. 123-124. 

7 When in 1908 Congress had got entirely out of hand, Roosevelt is reported to have 
told a congressman that “he wished he had sixteen lions to turn loose in Congress with 
which august assembly he was just then having some difficulty.” The congressman asked 
the President whether he thought they might not make a mistake. “Not if they stayed 
long enough,” answered “T. R.” Archibald Butt, Letters (New York, 1924), p. 104 . 1 can 
testify of my own recollection to the wide-eyed amazement with which some students of 
mine returned from an interview at the White House during the fight over the Hepburn 
bill. Mr. Roosevelt’s characterizations of some of the Senators w’ho resented his desertion 
of the Chandler bloc were uncomplimentary to a degree. On reaching Princeton the 
young men were met by telegrams asking them to consider what the President had said 
as confidential, but the caution came too late in some cases. 

Late in his second administration the impression gained currency that Mr. Roosevell 
was using the Secret Service to trail members of Congress, and a provision was inserted 
in the Sundry Civil Appropriation bill of 1908 limiting the activities of the Secret 
Service. This action the President condemned in his annual message the following De- 
cember, thereby precipitating a mutually irritating wrangle with the House of Repre- 
sentatives. Richardson, XI, 13981?- (In this “revised” edition of Richardson, dated 1909, 
Vol. XI is paged continuously with Vol. X.) 

That the Secret Service watched Senator Foraker at the time of the Brownsville affair 
and also tampered with his mail is asserted positively by Mrs. Foraker in her I Would Do 
It Again (New York, 1932), pp. 286-288. 

^Autobiography, pp, 382-383. 

^ Some Presidential Interpretations, p. 182. 

^®Mr. Wilson’s appeal of October 24, 1918, read in part as follows: 

“My Fellow-Countrymen: The Congressional elections arc at hand. They occur in the 
most critical period our country has ever faced or is likely to face in our time. If you 
have approved of my leadership and wish me to continue to be your unembarrassed 
spokesman in affairs at home and abroad, I earnestly beg that you will express yourselves 
unmistakably to that effect by returning a Democratic majority to both the Senate and 
the House of Representatives. 

“I am your servant and will accept your judgment without cavil. But my power to 
administer the great trust assigned to me by the Constitution would be seriously im- 
paired should your judgment be adverse, and I must frankly tell you so because so many 
critical issues depend upon your verdict. No scruple of taste must in grim times like these 
be allowed to stand in the way of speaking the plain truth. 

“I have no thought of suggesting that any political party is paramount in matters of 
patriotism. I feel too deeply the sacrifices which have been made in this war by all our 
citizens, irrespective of party affiliations, to harbor such an idea. I mean only that the 
difficulties and delicacies of our present task are of a sort tliat makes it imperatively 
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necessary that the nation should give its undivided support to the Government under a 
unified leadership, and that a Republican Congress would divide the leadership. 

“The leaders of the minority in the present Congress have unquestionably been pro- 
war, but they have been anti-administration. At almost every turn since we entered the 
war they have sought to take the choice of policy and the conduct of the war out of my 
hands and put it under the control of instrumentalities of their own choosing.” 

It will be noted that Mr. Wilson was not appealing to the people against Congress in 
behalf of a specific measure or program, but was asking the country for a vote of con- 
fidence for himself and party. His action is, therefore, in line with his own peculiar 
conception of the President as Prime Minister rather than with the Andrew Jackson- 
“T, R.” procedure of endeavoring to bludgeon the President’s own party. “F, D. R.’s’ 
“purge” in 1938 was, of course, modeled on the latter procedure. See, e.g., his “Fireside 
Chat” of June 25, 1938, and his anti-Tydings speech at Denton, Md., September 5, 1938. 
The New York Times, June 26 and September 6, 1938. 

On the other hand, Mr. Wilson repeatedly asked Congress during the War for what 
was in effect a “vote of confidence.” Two items from The New York Times illustrate 
the point: 

“Washington, July 23. — A virtual threat to veto the Administration Food Bill if the 
conferees retain the Senate amendment creating a joint committee to supervise war 
expenditures is contained in a letter sent tonight by President Wilson to Chairman Lever 
of the House Committee on Agriculture. The latter says the President would interpret 
‘the final adoption of Section 23 as arising from a lack of confidence in myself.’ ” Ibid., 
July 24, 1917. 

“Washington, May 15.— Three moves of prime importance were made today in 
connection with the aircraft controversy: 

“President Wilson in a letter to Senator Martin, the Democratic floor leader, vehe- 
mently opposed the Chamberlain resolution for an investigation of the conduct of the 
war by the Committee on Military Affairs of the Senate. He said passage of the resolution 
would be *a direct vote of want of confidence in the Administration,* and would consti- 
tute ‘nothing less than an attempt to take over the conduct of the war.* The President 
called upon supporters of the Administration in the Senate to rally in his support.” Ibid., 
May 16, 1918. 

Mr, Wilson also contemplated resignation had he been defeated on the Panama toll’s 
issue and in his opposition to the McLemore Resolution of March 1906, warning Ameri- 
can citizens to refrain from traveling in armed belligerent vessels. Binkley, pp. 207—208. 
He got his way in all four cases. 

Theory and Practice of Modern Government, II, 1034. 

Congressional Record, April 5 and June 19, 1906. On the latter occasion Senator 
Isidor Rayner became heavily sarcastic regarding Mr. Roosevelt’s proceedings: 

“Here we were day after day struggling with questions of constitutional law, as if we 
really had anything to do with their settlement, laboring under the vain delusion that 
we had the right to legislate; that we were an independent branch of the Government; 
that we were one department, and the Executive another, each with its separate and well- 
defined distinctions, imagining these things, and following a vision and a mirage, while 
the President was at work dominating the legislative will, interposing his offices into the 
law-making power, assuming legislative rights to a greater extent than he could possibly 
do if he were sitting here as a member of this body; dismembering the Constitution, and 
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exercising precisely and identically the same power and control as if the Constitution 
had declared that Congress shall pass no law without the consent of the President; 
adopting a system that practically blends and unites legislative and executive functions, 
a system that prevailed in many of the ancient governments that have forever gone to 
ruin, and which today still obtains in other governments, the rebellious protests of whose 
subjects arc echoing over the earth, and whose tottering fabrics I hope are on the rapid 
road to dissolution/* Ibid, See also a speech of similar import by Representative Charles 
A. Towne, ibid., June ii, 1906; and another by Senator Tillman, ibid., March 16, 1908. 

See ante, note 10. 

Public Papers of Woodrow Wilson (New York, 1925-1927), I, 32. It is sometimes 
stated that Mr. Wilson delivered his messages as governor in person and orally, but the 
researches of Professor John E. Bebout seem to refute this belief. Documents and Read- 
ings in New Jersey Government (Copyright, Photo-Lithographers, 1931), p. 191. 

^5 Tumulty, Woodrow Wilson as I Know Him, p. 176. 

Dr. Franklin Burdette tells the story in his excellent volume. Filibustering in the 
Senate (Princeton University Press, 1940), pp. 117-128. 

Sec J. S. Bassett, Our War With Germany (New York, 1919), pp. 117, 139— 141, 

163, 173-177; J- B. McMaster, The United States in the World War (New York, 
1920), pp. 36—37; Black, op. cit., p. 58; Baker is singularly disappointing on such matters. 

“The Future of the Presidency,” The New Republic, September 29, 1917; quoted 
in Black, op. cit., pp. 38-39. 

^9 Robert Luce, Legislative Problems (New York, 1935), p. 260. 

See also Binkley, pp. 227-233. 

That Mr. Coolidge’s constitutional views did not stand in the way of his drafting 
legislation to be laid before Congress is shown by the fact that in 1927 he drew legisla- 
tion to apply the unexpended balance of the Deficiency Appropriation bill of July 3, 1926, 
to the prosecution of litigation to cancel the Fall-Sinclair-Doheny oil leases. House Jour- 
nal, 69th Congress, 2nd sess., p. 194. 

Public Papers and Addresses of Frankjin D. Roosevelt (New York, 1938), III, 14 
(cited later as F. D.R.). 

^^The New Yor^ Times, November 13, 1932. On his western trip in 1937, Mr. 
Roosevelt remarked at Cheyenne that “it was part of the duty of the Presidency to keep 
in touch, personal touch, with the nation.” Ibid., September 25, 1937. See also his letter 
to Senator Barkley of July 15 of the same year: “On the Congress of the United States 
falls the primary responsibility for the adoption of methods, but on the President falls the 
responsibility of recommending objectives. This is in accordance with the Constitution.” 

^^J. P. Foley*s Jeffersonian Cyclopedia contains no entries under the headings “Re- 
public,** “Republicanism,” and the like and precisely seven entries under the headings 
Democracy,’* “Democratic,” and “Democrats.” It appears that Jefferson was equally 
well affectioned toward both “Republicans” and “Democrats,** and of course his party 
came to be known as “Republican-Democratic.” 

^4 The New YorJ^ Times, November 15, 1936. 

The authoritative work on this subject is James E. Pollard’s The Presidents and the 
Press (New York, 1947), which covers the relations of Presidents with the press and the 
press s opinions of the successive Presidents from the first. The author has shown surpass- 
ing skill in reducing the voluminous materials gathered by his researches to an interesting 
narrative which is characterized by balance and good sense. I must confess that I do not 
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gather from Mr. Pollard’s careful pages the impression that lightsome gaiety invariably 
featured Mr. Roosevelt’s press conferences. His continually renewed complaint that the 
bulk of the newspaper press of the country was anti-administration could hardly have 
inspirited a good many of the correspondents. In general, however, I should say that as 
‘*F.D.R.’s” relations with Congress deteriorated, so did his relations with the press; and 
pari passu his health was deteriorating — ^which is the basic explanation no doubt of the 
other phenomena. See also Mr. Merriman Smith’s engaging, if less critical, little volume, 
Than\ You, Mr, President (New York, 1947), which deals with the press conference 
under “F.D.R.” and Mr. Truman. 

“On one thing. White House correspondents were agreed: under Harry Truman’s 
administration, the presidential press conferences had become a mess. The fumbles, 
the off-the-cuff, foot-in-mouth answers had made news all right — but of a kind that 
needlessly and repeatedly embarrassed the U.S., if not its President.” Time, October 21, 
1946. Three days later Mr. Krock reported that the President was showing “improved 
footwork.” “He made no errors, but he made no hits or runs either, and his audience 
got the same row of goose eggs. Changing the metaphor, Mr. Truman went under- 
ground, very often a saf eand sensible place for him to be.” The New Yor\ Times, 
October 25, 1946. 

This was when he was quoted as having said that “our frontier is on the Rhine,” or 
words to that effect. 

“Letters to the President that were 400 a week in the time of T.R. increased in 
number to more than 5,000 a day in the time of F.D.R. 

“Just recently Ira Smith, who for fifty years, since McKinley, has been in charge of 
the mail room at the White House, celebrated his 50th anniversary and gave out an 
interesting interview. He said that he and he alone took care of all mail that came to 
the President from McKinley’s time until the end of the Hoover administration. During 
that time there had been two peaks. One was in the administration of Theodore Roose- 
velt, when during the anthracite coal strike the letters got up to a thousand a day for 
a short time. They didn’t write very much to Mr. Taft, and the volume dropped to 
about 200 a week. Then Wilson came in and the letters went up to an average of a 
thousand a day during periods of crises, dropping after he became ill. They dropped 
again under Mr. Hoover, and Mr. Smith, having no aid at all, took care of all the letters. 

“Then F.D.R. came in. One sentence at the conclusion of his inaugural address so 
electrified the nation, recreating its hope: *We have nothing to fear but fear itself,’ 
that it alone brought into the White House 460,000 letters. 

“Mr. Smith had to get two additional rooms in the State Department building and 
had to accumulate a staff of 50 persons to help him. Throughout the entire twelve years 
of Franklin D. Roosevelt’s administration, the average was more than 5,000 letters a 
day. It rose at times on the March of Dimes birthday celebration as high as 150,000 to 

175.000 a dajr. In times of great crises, it would frequently run for a week as much as 

25.000 a day. The average of 5,000 over the twelve years includes a great falling off in 
the war years, when sometimes there would be a week or two with only 2,000 or 3,000 
letters a day. 

“The mail under the Truman administration is continuing at about the rate that it 
was toward the end of the Roosevelt administration, something around 4,000 letters a 
day. I think it is interesting to see how much closer the people seem to feel toward the 
President than they used to. Perhaps the radio is largely responsible. Of course, these 
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letters are not all of praise, by any means. Many of them are denunciation and admoni- 
tion, and some are appeals, but that is a measure of the direct representation.” 'The 
'President and the Presidency, III. “V/hat We Expect the President To Do,” lecture by 
Louis Brownlow, April 14, 1947, Social Science Building, The University of Chicago, 
Chicago, Illinois. Furnished the author through Mr. Brownlow’s courtesy. 

This, of course, is not to say that Mr. Roosevelt invented the special message. Mr. 
Cleveland devoted his third annual message to the tariBE. Richardson, VIII, 580. The 
first Roosevelt submitted special messages on Cuban reciprocity, naval armament, and 
other topics. Wilson comparatively early in his first administration had addressed Con- 
gress on tariff revision, currency reform, trusts and monopolies, and repeal of the Panama 
Tolls Exempdon Act. 

One of these less formal communications was ‘*F.D.R.’s” unfortunately worded 
letter to Chairman Snyder in which he expressed the hope, with reference to the pending 
Gufiey-Snyder coal bill, that “your committee will not permit doubt as to its constitu- 
tionality, however reasonable, to block the suggested legislation.” Fle could just as easily 
have invoked the highly reasonable doubt as to the bill’s unconstitutionality as an argu- 
ment for its passage. F.D»R., IV, 297-298. A memorandum by Attorney General Mitchell 
advised President Hoover that it would be proper for him to sign the Norris-La Guardia 
Act of 1932, restricting the equity powers of federal courts, despite doubts as to the 
measure’s constitutionality. The memorandum was attached to President Hoover’s com- 
munication to Congress approving the act. The New Times, March 24, 1932. 

For the doings of ”F.D.R.’s” Congresses and his relations with them see articles by 
Messrs, Herring, Altman, and Riddick in Volumes XXVII to XL of the American Politi- 
cal Science Review; also Professor Herring’s Presidential Leadership; the Political Re- 
lationships of Congress and the Chief Executive (New York, 1940). 

‘'It is not a tax bill but a tax-relief bill providing relief not for the needy but for the 
greedy. . , , The nation will readily understand that it is not the fault of the Treasury 
Department that the income taxpayers are flooded with forms to fill out which are so 
complex that even certified public accountants cannot interpret them. No, it is squarely 
the fault of the Congress of the United States in using language in drafting the law which 
not even a dictionary or a thesaurus can make clear.” 

32 The New Yor\ Times, February 23 and 24, 1944. Answering the President’s com- 
plaint as to the complexity of tax forms, Mr. Barkley asserted that the congressional 
draftsmen had in every instance taken their language from the Treasury’s experts. 

33 On the foregoing paragraph, see Farrand, I, 21, 98, 1 03-1 04, 138-140; II, 71, 78- 
80, 104, 1 81, 298, 301, 568— 569, 587. For the sources of the veto clause see the opinion 
of Judge Nott in United States v, Weil, 29 Ct. Cl. 538 (1894) ; also Thomas H. Calvert, 
The Constitution and the Courts (New York, 1924), I, 379—381. 

34 See generally Edward C. Mason, Veto Power (1891) ; and Clarence A. Bcrdahl, 
“The President’s Veto of Private Bills,” 52 Political Science Quarterly, 505—531. 

35 Mason, op, cit,, p. 120. 

3 ® In his veto of the Webb-Kenyon Act of 1913, which was promptly repassed over 
his objections and later upheld by the Supreme Court (242 U. S. 31 1), President Taft 
took the ground that his oath of office did not permit him to assent to an act of doubtful 
constitutionality. 

37 See Mr. Krock’s column, The New Yor\ Times, June 18, 1947. 

38 Musmanno, Proposed Amendments, pp. 67-70; R. L. Baldridge, Record of Bills 
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Vetoed and Action Ta\cn Thereon by the Senate and House of Representatives, Fifty • 
first Congress to Seventy -Eighth Congress, Inclusive (Washington, 1941). 

39 Okanogan Indians v. United States, 279 U. S. 655 (1920). 

In his opinion of July 16, 1943* Attorney General Biddle held the doctrine of this case 
to '‘apply to adjournments of Congress within as well as at the end of a Session.” 

Wright V. United States, 302 U. S. 583 (1938). 

See Justice Stone’s separate opinion, 302 U. S. 59 8— 609. 

Edwards v. United States, 286 U. S. 482 (1932). The opinions of the Court in this 
and the Okanogan Case contain valuable historical data on the points decided. 

^3 The source of the Court’s doctrine is La Abra Mining Co. v. United States, 175 U. S. 
423, 453—454. Compare The Cherokee Tobacco, ii Wall, 616 (1871), for a similar 
example of judicial embroidery to fill up an admitted constitutional gap. 

44 286 U. S. at 493. 

45 “Arranging for the uninterrupted performance of his official functions during his 
proposed visit to Europe, President Wilson is represented as having reached an agreement 
with Vice-President Marshall, in his capacity as President of the Senate, and Representa- 
tive Champ Clark, the Speaker of the House, under which these public servants would 
withhold their signatures from bills passed by the Congress until the President returns to 
this country, thereby delaying the presentation to him of such measures, and thus per- 
mitting him to exercise his power of veto when he is again established at the national 
capital.” The New York Tribune, November 21, 1918. 

4 ® The story is told by Dr. L. F. Schmeckebier in 33 American Political Science Re- 
view, 52-54. The important parts of the narrative are as follows: 

“The House Calendar for June 20 under H. R. 8875 contains the following notation: 
'Passed Senate, amended, June 18, 1936/ The same notation appears in the House 
Calendar for June 22, and in the final edition of the Calendar published about July i. 
In the list of 'Bills and Resolutions which have become Laws’ in the final edition of the 
House Calendar, no mention of the bill is made. 

“Congress adjourned on June 20, with the bUI on the Speaker’s table. The record 
showed that the bill had been amended by the Senate, and that the House had not 
concurred in the amendments; therefore, on the face of the record, the bill was dead. 

“After adjournment, the error was discovered and steps were taken to remedy it. 
According to a reliable source, this was accomplished through alteration of the House 
Journal, although it has been impossible to prove this, inasmuch as access to the manu- 
script Journal was refused. However, such an examination might not be conclusive, since 
if a few pages of the manuscript Journal were copied the alteration would not be ap- 
parent. However, the contemporary records cited above all point conclusively to altera- 
tion of the Journal. 

“The entries relating to the bill in the Congressional Record were also altered. The 
entry regarding H. R. 8875 in the list of amended bills on page 1021 5 of the daily Record 
was deleted from the bound Record; a new entry for H. R. 8875 was added to the 
message from the Senate stating that certain House bills have been passed without 
amendment (bound Record, p, 10 175). 

“As the Journal now showed passage, the bill was enrolled. It is reported that it was 
sent by airplane messenger to the presiding officers, and was signed by the Speaker at 
Jasper, Alabama, on July 9, and by the Vice-President at Uvalde, Texas, on July 10. This 
was probably the first time that a bill had been signed by the presiding officers when not 
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in Washington and so long after adjournment. On the face of the altered Journal, this 
procedure was regular enough, as House Concurrent Resolution 54 gave the presiding 
officers power to sign after adjournment. The place of signing was immaterial.” 

47 Note by George C. Robinson in 36 American Political Science Review (February 
1942), 76. 

48 Berdahl, loc. cit., pp. 508-51 1, including footnotes. 

49 References in note 38 supra. The Civil Rights Act of 1866 was the first important 
measure to be enacted over a presidential veto according to Mr. Binkley. Op. cit., p. 135. 
By providing for “the meeting of the fortieth and all succeeding Congresses immediately 
after the adjournment of the next preceding one,” Congress paralyzed the “pocket veto” 
for the time being. Ibid., p. 138. 

50 Finer, op. cit., 11 , 1033. 

5 ^ See 8oth Congress, ist sess., Public Law No. loi (June 23, 1947) ; The New Yor\ 
Times, June 24, 1947; ibid., January 8, 1948 (the President’s annual message), where 
the pledge of faithful enforcement is repeated. 

79th Congress, 2nd sess.. Public Law No. 486. 

53 80 th Congress, ist sess., Public Law No. 49. 

54 The New Yor\ Times, May 16, 1947. 

55 See the House proceedings in the Congressional Record for January 14, 1938, and 
appendix of the same issue; also The New Yor\ Times for January 6 and March 6, 1938. 
The President’s request for this power read as follows; 

“Appropriation item veto: An important feature of the fiscal procedure in the major- 
ity of our States is the authority given to the Executive to withhold approval of individual 
items in an appropriation bill, and, while approving the remainder of the bill to return 
such rejected items for the further consideration of the legislature. This grant of power 
has been considered a consistent corollary of the power of the legislature to withhold 
approval of items in the Budget of the Executive; and the system meets with general 
approval in the many States which have adopted it. A respectable difference of opinion 
exists as to whether a similar item-veto power could be given to the President by legisla- 
tion or whether a constitutional amendment would be necessary. I strongly recommend 
that the present Congress adopt whichever course it may deem to be the correct one.” 

The constitutional issue was apparently conceded to turn solely on the matter of 
delegation. 

In his earlier correspondence with Senator Vandenberg, who thought a constitutional 
amendment necessary, Mr. Roosevelt among other things remarked: 

“I want you to know that I completely agree with your criticism of legislative ‘riders’ 
on tax and appropriation bills. Regardless of the merits or demerits of any such ‘riders* — 
and I do not enter that phase of the discussion at the moment — the manifest fact remains 
that this practice robs the Executive of legitimate and essential freedom of action in 
dealing with legislation.” The New YorJ^ Times, January 6, 1938. 

And again: 

“About two months ago you wrote me in regard to the problem of the ‘item veto.* 
Since then I have talked with Alben Barkley and he agrees with us that riders are foreign 
to the objectives of appropriation bills or other specific subject legislation; that they 
constitute a bad practice and that tlie President ought to have, as many Governors have, 
the right to veto such a rider v/ithout having to veto the whole bill.” Ibid. 

It should be noted that the House proposal did not cover “riders.” It would have 
given the President only the right to reduce appropriations, not the right to eliminate 
restrictions on their expenditure. Nor, to my way of thinking, would it be desirable to 
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do the latter. “Riders** are frequently objectionable, but they may also be an indispensable 
means of checking the executive. Doubtless the most remarkable “rider” in our legislative 
history is the one by which the Reconstruction Congress in effect transferred the com- 
mand of the Army from President Johnson to General Grant. Binkley, op, cit., p. 137. 

s^Xhe vetoed measure fixed the first Monday in November as the meeting day of 
Congress and the second Monday of May as its time of adjournment; and the latter 
provision, the President argued, invaded both the prerogative of the houses to agree on a 
date of adjournment and the President’s contingent prerogative, in the event of their not 
agreeing. Richardson, III, 231—232. The date of the message is June 9, 1836. There was 
considerable talk that President Wilson might have to employ this unused prerogative 
to get Congress officially adjourned in October 1914. The New York. Times, October 24, 
same year. 

The threat of an extra session has sometimes been employed by Presidents to speed 
compliance with their demands. Small, op. cit., p. 181. Professor Everett S. Brown draws 
my attention to the question which arose when at noon of November 17, 1947, the Both 
Congress, which on the previous July 27 had adjourned until January 2, 1948, recon- 
vened in response to the President’s proclamation of October 23. What was the legal 
effect of the convening of Congress during this recess by the President’s summons.? Did 
it begin a special session which terminated the first regular session; or did it begin a 
special session within a regular session without terminating the latter; or was the special 
session only a resumption of the regular session? On the advice of experts and for reasons 
of convenience, the third view was adopted. See Memorandum from the Library of 
Congress to the Senate Committee on die Judiciary. Congressional Record, November 17, 
1947 (No. 148), pp. 10,696-10,697 (unofficial paging). 

58 Paul L. Haworth, The United States in Our Own Times (New York, 1920), p. 209. 

“I am tired of an office where I can do no more good than many others, who would 
be glad to be employed in it. To myself, personally, it brings nothing but unceasing 
drudgery and daily loss of friends. Every office becoming vacant, every appointment 
made, me donne un ingrat, et cent ennemis. My only consolation is in the belief that my 
fellow citizens at large will give me credit for good intentions.” Jefferson to John Dickin- 
son, January 1807, Writings (Ford, ed.), IX, 10. 

^Speaking of President Roosevelt’s relations with his first Congress, Professor E. 
Pendleton Herring, an excellent political observer, wrote in February 1934 as follows: 

“His influence perhaps in greatest measure rested upon public confidence, together 
with his personal as well as official prestige. But for weathering the many political vicis- 
situdes of putting through a complicated legislative program he was not forced to rely 
entirely upon these intangible factors. A second line of defense of undoubted significance 
was his control of patronage. In the distribution of jobs, the test of pre-convention sup- 
port of Roosevelt was applied, but to this was added the query: ‘How did you vote on 
the economy bill?’ The President postponed all appointments except those that could not 
possibly be delayed, and owing to this (as one observer remarked) *his relations with 
Congress were to the very end of the session tinged with a shade of expectancy which is 
the best part of young love.’ His control of patronage was the only means that he had of 
touching individual members of Congress direedy. The President could defy pressure 
groups and appeal to the country over the radio. But when he wished to marshal Con- 
gress behind his program and to persuade congressmen to risk the displeasure of im- 
portant interests in their districts, he needed some means of strengthening their position 
at home. The dangers, the faults, and the limitations of this method are obvious. Yet the 
session indicated that the consummation of a national program of legislation is gready 
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aided by transmuting through patronage the localism o£ our politics into support o£ the 
Chief Executive.” 28 American Political Science Review, 82—83. 

Professor W. Y. Elliott expresses the view in his The Need for Constitutional Reform 
(New York, 1935) that “no President can surrender patronage unless he is given some 
other hold on Congress,” and proposes in this connection that the President be em- 
powered to dissolve both houses once during his term. Ibid., pp. 234-235. It is possible I 
am a bit overconfident in my position; but all that seems certain is the fact that, as long 
as the President has offices to hand out, he will be subject to being held up by those 
whose support he courts for his projects. 

Lindsay Rogers, The American Senate (New York, 1926), pp. 168— 169. 

See generally Dr. Franklin L. Burdette’s volume cited in note 16 supra. In a memo- 
randum which he kindly prepared at my request. Dr. Burdette lists the following Senate 
filibusters as having been directed against the President of the day or presidential policies: 
1837 Brief obstruction against the resolution to expunge the Senate censure of President 
Jackson. Filibuster unsuccessful. 

1846 Filibuster against a resolution to serve a year’s notice of termination of “joint 
occupancy” of Oregon with obstruction eventually unsuccessful. 

1846 (August 10) Filibuster of John Davis of Massachusetts, in effect against the Polk 
measure for an appropriation to be used for acquiring territory and in making 
peace with Mexico. Successful for the time. (See The Diary of James K. PoUi 
[Chicago, 1910], 11 , 77, for the President’s bitter complaint.) 

1847 The same issue (an appropriation for peace with Mexico) was debated in the Senate 
from February 4 till March i. Obstruction finally unsuccessful. 

1863 (March 2-3) Democratic filibuster against a measure to “indemnify” the President 
for suspending the writ of habeas corpus. Obstruction unsuccessful because of 
arbitrary action of the chair. 

1865 Filibuster of Charles Sumner and others against recognition of a reconstructed 
Louisiana. Successful. 

1 88 1 Final nominations of President Hayes were held in the Senate through factional 
Republican obstruction. 

1893 Prolonged obstruction of President Cleveland’s program for silver repeal. Eventu- 
ally unsuccessful. For a detailed account of this filibuster see Jeannette Paddock 
Nichols, “The Politics and Personalities of Silver Repeal,” 41 Amei^ican Historical 
Review (October 1935), 33. 

1903 John T. Morgan filibustered in executive sessions against President Roosevelt’s 
treaty with Colombia for the Panama Canal. A special session of the Senate was 
necessary to secure ratification. 

1907 Democratic filibuster led by Edward \V. Carmack against Republican ship subsidy 
legislation supported by President Roosevelt. Obstruction successful. 

1908 The record for continuous occupancy of the Senate floor was established this year 
by the late Robert M. La Follette of Wisconsin when, for more than eighteen hours, 
he filbustered against the Aldrich-Vreeland Currency Bill. But the Wisconsin 
Senator was relieved during the course of his remarks by twenty-nine quorum 
calls and three roll-call votes on questions of order. 

1 91 1 Robert L, Owen filibustered in an effort to force admission of Arizona to the Union 
against the wishes of President Taft, v/ho disliked Arizona constitutional provi- 
sions. The filibuster failed in its ultimate purpose, but it contributed toward tlie 
failure to admit New Mexico at that session. 
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1913 Taft’s final appointments blocked by Democratic obstruction. 

1913 Minor Republican obstruction delayed confirmation of Wilson’s appointee to the 
position of Director of the Census. Republican threats of filibuster also served to 
postpone currency adjustments. 

1914 Long debates on the Panama Canal Tolls, tiie Federal Trade Commission bill, and 
the Clayton Anti-Trust bill. It is doubtful whether these debates were genuine 
filibusters; and the President’s program was eventually successful in each instance. 

1914 President Wilson’s Ship Registry bill was briefly delayed, but the President had his 
way. 

1915 Republicans were successful in their filibuster against the Ship Purchase bill, sup- 
ported by President Wilson. 

1917 Republicans filibustered to delay business in order to force a special session and 
embarrass the administration. Obstruction continued from February 23 to February 
28, but was abandoned when the Armed Ship bill was ready for consideration. 

1917 Successful obstruction of the President’s Armed Ship bill by ** willful men.” 

1919 Republicans delayed business in order to force a special session “to keep repre- 
sentatives of the people closely in touch with peace negotiations in Paris.” 

1922 The Fordney-McCumber tariff supported by President Harding was long delayed. 

1922-1923 Democrats successfully filibustered against a ship subsidy measure proposed 
by the Harding administration. 

1926 A filibuster against adherence to the administration-supported World Court Proto- 
col was broken by cloture. 

1935 (May 21) Huey Long petulantiy sought to prevent a joint session of Congress to 
hear President Roosevelt read his veto of the soldiers* bonus. The obstruction was 
unsuccessful. 

1935 (June 12—13) Huey Long sought to force adoption of the Gore amendment pro- 
viding for Senate confirmation of personnel under the proposed “skeletonized” 
NRA. This most celebrated of the Long filibusters was unsuccessful. 

1937-1938 This winter during consideration of an antilynching measure. Southern 
loquaciousness occupied the time of the Senate almost exclusively for six weeks. 

1939 Republicans and anti-administration Democrats won a technical though probably 
hollow victory by delaying a vote on renewal of the President’s monetary powers 
until after their expiration at the end of the fiscal year. 

On the other hand, the President has a few times been the intended beneficiary of a 

filibuster, as in the following instances: 

1879 Republicans filibustered to defeat a Democratic rider to an appropriation bill 
intended to prevent use of federal troops “as a police force to keep the peace at 
the polls.” President Hayes had previously vetoed similar but more drastically 
worded legislation. Republican obstruction was finally abandoned when leaders 
became convinced that the ambiguous rider was really a Democratic retreat and 
therefore essentially a compromise. The rider was allowed to pass, and Hayes 
approved it. 

1901 Thomas H. Carter, Republican, of Montana, defeated by filibuster a river and 
harbor bill. It was understood widely that the Montana Senator acted in accordance 
with the wishes of President McKinley in order to save the executive the possible 
embarrassment of a veto. 

1936 Bennett Champ Clark and otliers obstructed Treasury and Post Office appropria- 
tions until tlie House finally agreed to a ship subsidy law supported by President 
Roosevelt. 
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Senate filibusters sometimes receive an adventitious justification from the fact that 
while the filibusterers are a minority in the Senate they represent a majority of the voters. 
Rogers, op. cit., p. 175, n. 13. The theme that the Senate filibuster is indispensable as a 
check on the President 'was harped on continuously during the debate on the Ship Pur- 
chase bill of 1915, which succumbed to the filibuster against it. See 52 Congressional 
Record, pp. 904—4020 passim (January 4— February 18, 1915). 

S. Code, tit. 31, §15. 

^4 Public Law No. 19, 76th Congress, ist sess. 

^sThe constitutional problem raised by such a statute was the theme of the following 
colloquy in the Senate a year or two since. The passage is worth rescuing from oblivion 
not only for its immediate relevancy, but also for the light which it throws on the limita- 
tions of judicial review in certain situations. 

“Mr. Barkley. If we could abrogate or nullify by statute the constitutional right of 
each House to adopt its own rules in a particular case, such as the joint resolution referred 
to in the amendment now pending, we could by statute enact a law which would bind 
both Houses with respect to all their rules of procedure on any sort of legislation. Could 
we not pass a law making the rules of the House and the Senate identical with respect 
to all matters? 

‘'Mr. Norris. Probably we could. Let us take the other side of the question. If we are 
to regulate the country by rule, could we not adopt a rule providing that when any bill 
comes to the Senate from the House it shall lie on the table for 30 days, then be referred 
to a committee, that the committee shall be powerless to report it for 30 days more, and 
that when the bill comes on the floor of the Senate it shall not be voted on for another 30 
days, or 60 days, even though a statute fixed the procedure by which such matters should 
be considered? 

“Mr. Barkley. I suppose that when the Constitution provided that each House should 
fix its own rules of procedure it took the chance that the Senate or the House might be 
foolish in the determination of its rules. 

“Mr. Norris. No; I think it took the chance that it would not be foolish. 

“Mr. Barkley. That is just what I was about to say. 

“Mr. Norris. Yes. 

“Mr. Barkley. Of course it would be possible for the Senate to provide by rule that a 
bill coming over from the House shall not be referred to a committee for 30 days, but 
shall lie on the table; that it shall then be held in committee for 30 days; and then it shall 
not be passed for 30 days more. That, however, would be a ridiculous exercise of the 
constitutional authority to establish rules. 

“Mr. Norris. The same thing is true of any activity of Government. The Constitution 
makes the President the Commander in Chief of the Army and Navy. Everybody knows 
that with that power in his hands, in 30 days we could make war against all the world, 
or any part of the world. He could go so far that he could not get out of what he had 
done. Everybody knows that the Constitution says that we shall be the judge of the 
qualifications of our own Members. If a man came here who was a Democrat, we could 
say, ‘We will not take him in because he is a Democrat.* We could keep him out because 
of his color or because of his nativity. 

“We could keep him out by reason of his age. We could do any ridiculous or foolish 
thing we chose to do; but it is impossible to put together a government on paper without 
having all those possibilities. If power is to be given to anybody to do anything under a 
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government, it is possible for him to misuse and abuse the power and make it disreputa- 
ble and destructive. 

“Mr. Conn ALLY. Mr. President, will the Senator yield? 

“Mr. Norris. I yield to the Senator from Texas. 

“Mr. CoNNALLY. I am very much interested in the Senator’s discussion of the constitu- 
tional provision giving the Senate the power to make its own rules. That power is not 
in anywise limited or restricted. If the Senate should foolishly adopt a rule such as the 
one suggested by the Senator from Kentucky, providing that a bill shall lie on the table 
for 30 days, and then go to a committee for 30 days, no power on earth could prevent it. 

“Mr. Norris. I agree with the Senator. 

“Mr. CoNNALLY. Any power which the Constitution gives to Congress, when properly 
exercised, is just as strong as the Constitudon itself, is it not? 

“Mr. Norris. Yes. 

“Mr. CoNNALLY. So if we should enact a statute providing the manner in which a bill 
should be considered, so long as the Senate observed the statute and did not adopt a rule 
contrary to it, of course, the statute would be a rule of this body. But if the Senate should 
decide, under its constitutional authority, to adopt such a rule, the Rules Committee 
could bring in a resolution providing the manner in which a bill should be considered, 
thus overturning the statute. Will not the Senator agree to that? 

“Mr. Norris. Yes. 

“Mr. CoNNALLY. That is true, is it not ? 

“Mr. Norris. That is true. There would be a conflict. 

“Mr. Conn ALLY. And the constitutional provision would override the statute. 

“Mr. Norris. Wc cannot change the Constitution, so far as I know. 

“Mr. CoNNALLY. Certainly not. 

“Mr. Norris. There is no provision in the Constitution giving any Federal official 
anything to do which we could not disregard if we wanted to do so. Suppose a Governor 
appointed somebody who was only 15 years old to fill a vacancy in the Senate. The 
Senate is the judge of the qualifications of its own Members. It is supreme. There is no 
appeal. When the Senate decides such a matter, it is ended. The Constitution plainly 
states what the age must be. But suppose the Senate, in passing on the question, should 
say, *We will accept this 15-year-old boy and make him a Senator.’ What power could 
change it? Is there anybody in our Government who could change it? The Senate would 
have decided it. Everybody might say, ‘The Senate itself has violated the Constitution.* 
What of it? The Constitution gives the Senate authority to pass upon the qualifications of 
its own Members. When the Senate decides such a question, that is tlie end of it. 

“The Supreme Court is given certain authority under the Constitution. Suppose the 
Supreme Court should hold unconstitutional every act passed by the Congress. What 
could we do about it? It would be foolish, it would be silly; but the Supreme Court has 
the power to do it. So, in order to have power to perform the functions of their offices in 
a decent, methodical way, the Supreme Court must have power, which, if abused, might 
make them and the country ridiculous.’’ Congressional Record, March 16, 1938. 

See my Court Over Constitution, pp. 68—74. 

®^For this paragraph see Warren, op, du, I, 185-214; IT, 123— 129, 313—316; III, 81- 
83, 102, 145, 1 71, 188-192, 214—216, 223; Carl B. Swisher, Roger B, Taney (New York, 
I935)> pp. 

On this episode see Sidney Ratner’s well-known article, “Was the Supreme Court 
Packed by President Grant?*’ 50 Political Science Quarterly, 342—356. 
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^ Mr. Alexander Sachs, in a letter to the present writer. 

i^°In his Victory Dinner address of March 4, 1937, the late President interpreted the 
election as meaning that the people expected the government to meet their needs “im- 
mediately.’* The New York. Times, March 5, 1937. 

F. D. R,, V, 641-642; The New York Times, January 7, 1937. 

See Charles E. Fairman, “The Retirement of Federal Judges,” 51 Harvard Law 
Review, 397 ~ 443 * Nor is it surprising that “the man in the street” usually fastened on 
the age question as the main issue involved, as is shown in the following extracts from 
Richard Neuberger’s amusing article in Current History, enaded “America Talks Court”: 

“Youdiful service station operator: Sure the President ought to get rid of those old 
fossils. I’ve an uncle who is sixty-eight and I certainly wouldn’t want him running die 
government. We have to help him around all the time, and he’s never out of the doctor’s 
ofHce. He lives almost all the time on broth or milk toast. And by golly, he’s younger 
than most of these Supreme Court justices. 

“Young nurse: I didn’t know whether to be for or against the President’s plan until I 
saw a picture in a magazine showing the Supreme Court’s dining room. All the judges 
had different knives and forks, and special salt and pepper shakers. That settled me. I’ve 
had enough experience with crotchety old patients to know that people who insist on all 
sorts of special favors sometimes aren’t up to standard. If those judges can’t use regular 
silverware and dishes, then they’re too finicky and peculiar to run the government. 

“Wife of a successful businessman: I know the President has never seen those dignified 
old men in their majestic black robes. If he had he would never propose such a terrible 
thing. When I was in Washington my husband took me to see the Court in session. It was 
the most wonderful sight I ever saw. It inspired me. If someone could only persuade the 
President to see die Supreme Court in that marvelous new hall, I know he would change 
his mind about the situation. 

“A Townsenditc: The President has no respect for the aged citizens of this country. 
He has made a political prisoner of their champion, Dr. Townsend, and now he claims 
that old people are not fit to serve on the Supreme Court. Providence will punish the 
President for this treatment of diose who are old and gray. ‘The hoary head is a crown 
of glory* says Proverbs, XVI, 31. Evil days will come on Americans if this Court plan is 
passed. 

Elderly lady: The founders of our country knew what they were doing when they 
provided for nine judges. If nine were good enough for President Washington, they 
should be good enough for President Roosevelt. I don’t see why he needs fifteen. 

Young union man: I’ll be for the bill if the President promises he won’t appoint any 
more lawyers to the Court. The lawyers are die ones who have wrecked everything for 
the common people. If I had my way, no lawyers would be judges, Senators, or Congress- 
men.” 46 Current History, 33—38. 

^3 201 TJ. S. I, 54 ^* 61 9» A common criticism of the Court for its decisions sustaining 
the New Deal and the correct answer thereto arc given in the following communication 
to the New York Herald Tribune by Mr. Roger Hinds of the New York Bar: 

“In Mr. Archibald E. Stevenson’s letter in your paper he said: 

I cannot help wishing that the Supreme Court, when it uncovers a long-standing 
mistake in constitutional interpretation, would forgo the satisfaction of correcting it itself. 
A better and more democratic plan, it seems to me, would be to let the people do it them- 
selves in the manner prescribed by the amending clause.’ 

The suggestion, however, overlooks the fact that the judges have taken oadi to up- 
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hold the Constitution, not to follow judicial precedents which are contrary to the Consti- 
tution. If any Judge who conscientiously concluded that a precedent, no matter how long 
standing, was erroneous, should follow that precedent rather than uphold the Constitution, 
he would be unworthy to hold office and would deserve impeachment. In fact, the most 
eflecdve opposition to the recent so-called court plan, was from those opponents who, 
conceding that the court had erred on important constitutional questions, held that the 
court could be trusted eventually to remedy its own mistakes, making ‘packing* unneces- 
sary. They refused to brand the court as incorrigible. 

“There is no provision in our Constitution for judicial amendment. Under Mr. Steven- 
son’s plan an erroneous judicial interpretation, after a sufficient lapse of time, would 
become part of the Constitution, in effect an amendment thereof, requiring a still further 
amendment to restore the Constitution to its original stale, as intended by its founders. 
The Constitution does not prescribe amendment as the remedy for judicial error. Where 
the Constitution is all right as it stands, and the only fault is in its judicial interpretation, 
there is no occasion for amendment. The remedy should be applied to the interpretation, 
which is at fault, rather than to the Constitution which is not at fault. 

“Not only is there no occasion for judicial amendment, accomplished through incor- 
rigible adherence to erroneous precedents, but if we are first to make the unreasonable 
assumption tliat the judges are incorrigible, amendment by means of the amendment 
clause would be ineffectual to correct judicial error. The same judges who would flout the 
Constitution by consciously adhering to erroneous interpretations would be no more likely 
to obey the correcting amendments than to obey the original Constitution. 

“If, for example, the court should now conclude tiiat the Sixteenth Amendment means 
what it says, it is to be hoped that the court will candidly reverse its previous decisions to 
die contrary. Certainly it would unnecessarily and inartistically encumber our Constitu- 
tion to adopt a new amendment stating that a previous amendment means what it says 
and not what the judges have erroneously said that it means. 

“I think that we may properly assume that the judges are not only wise but are con- 
scientious, and may be relied upon eventually po correct their own mistakes of interpreta- 
tion, leaving the amending clause as a rarely used method for changing the Constitution 
itself. 

Roger Hinds” 

IVeu/ Yor\ Herald Tribune, April 25, 1939. 

Pertinent too — doubly pertinent, in fact — ^is the following passage from a speech by 
Senator William Jackson in the course of debate on the bill for abolishing the system of 
circuit courts which had been set up the year before. Answering the Federalist argument 
that the thing ought to be done by constitutional amendment, Jackson said: 

“There is required first, then, two-thirds of both houses of Congress. Can this two- 
thirds be found now, or is there any probability of its being found for twenty years to 
come, who will concur in making the necessary alterations in the judiciary system that 
are now, or may hereafter, be required. . .? How, then, can we expect three-fourths of 
the legislatures of the several states to agree when we cannot agree among ourselves? 
There is, in fact, no amendment which could reach the case, and exhibit to view all requi- 
site and necessary regulations for such an extent of the country. Such an attempt must 
form a volume, a Constitution by itself and after all fall short of the subject. 

“I am clearly, therefore, of opinion that if the power to alter the judiciary S3^stem vests 
not here, it vests nowhere.” Sen. William Jackson (Georgia) . Judiciary Debate, January 
1802, Annah, 7th Congress, ist sess., col. 49. 
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7 ^ In a formal statement issued to the press, August 9, 1939, Mr. Roosevelt, with much 
justification, pronounced the objectives of his Court Reform bill “fully attained.** He 
listed the objectives as follows: 

“i. Extending to Supreme Court justices of retirement privileges available to other 
Federal judges. 

“2. Ending the Court’s ‘narrow interpretations’ which he blamed for impeding social 
and economic reforms, and the Court’s ‘assumption ... of legislative powers.* 

“3. Eliminating the Federal courts’ congested dockets and delay in disposing of cases, 
and obtaining ‘new blood* in the judiciary and additional judges. 

“4. Obtaining greater flexibility in assignment of judges. 

“5. Giving the Government the right to intervene in private cases involving constitu- 
tional issues. 

“6. Providing direct and immediate appeal to the Supreme Court in cases involving 
constitutionality of Federal statutes. 

“7. Reforming the administrative machinery of the courts.” 

75 The most careful attempt that has been made to evaluate presidential leadership 
in terms of legislative product is that of Professor Lawrence H. Chamberlain in his 
The President, Congress and Legislation (Columbia University Press, 1946). Tracing 
the history of the conception, gestation, and birth of ninety major acts of Congress, the 
earliest of which became law in 1882, the latest in 1940, Professor Chamberlain finds 
that “presidential influence” was “preponderant” in the enactment of nineteen of 
these measures, that “congressional influence” was “preponderant” in the enactment 
of thirty-five, that “joint presidential-congressional influence” brought about the 
enactment of twenty-nine, and that “pressure group influence” was “preponderant” 
in the case of seven measures. The tests by which presidential preponderance is deter- 
mined are liberal {ibid,, pp. 26-27), but in reaching so far back the investigation un- 
mistakably favors congressional claims. Of the nineteen measures in the enactment of 
which presidential influence is reckoned to have been preponderant, ten became law 
between 1932 and 1938, while only two of the thirty-five credited to Congress were 
enacted during these years. Nor is tliis more than partially compensated for by the 
fact that twelve of the twenty-nine measures credited to the President and Congress 
jointly belong to the same period. Ibid,, pp. 450-452. 

In his own evaluation of his results Professor Chamberlain points out tlie important 
difference between regarding the President as the creator of legislation and as catalyst 
bringing to fruition earlier ineffective efforts in and out of Congress. As is apparent, 
the latter is the vastly more important role. Except in wartime or extreme crisis, like 
that of 1933, few measures of the scope and importance of those treated of by Professor 
Chamberlain but have undergone a long term of incubation in congressional committee 
files prior to their final enactment. 

Professor Chamberlain’s volume supplies a needed corrective to swollen ideas of 
accomplishment of Presidents as legislators, but has not avoided altogether tlie opposed 
error. One can readily agree that the President frequently appears to be “the initiating 
agent of a particular law when as a matter of fact he is little more than the conveyance — 
sometimes the reluctant one — upon which it moves to fruition,” that “presidential 
leadership has been and probably will continue to be uneven” — a matter that is con- 
sidered in the text — and that “the atomized nature of the congressional approach to 
our legislative needs has supplied something without which the executive leadership 
would be less effective,” “an inexhaustible flood of observations, suggestions, and pro- 
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posals.” Ibid,, pp. 463-464. Three thing's, however. Professor Chamberlain seems to me 
to overlook. One is that in our crisis-driven world “time is often of the essence.” The 
second is that the President occupies a superior position from which to descry the ap- 
proach of crisis, especially crisis in the international field. The third is the concentrated 
political weight which the presidential office alone can bring to bear in support of an 
urgently needed measure. For all these reasons presidential leadership is a factor of ever 
increasing indispensability to the adequate functioning of the legislative process, and so 
of its survival. 

With Mr. Chamberlain’s volume it is interesting to compare on the subject of ex- 
ecutive leadership in legislation Emile Giraud’s Crise de la democratic et le renforce- 
ment du pouvoir executif (Paris, 1938). While the argument is mainly directed against 
the deficiencies of die French constitution — ^now defunct — ^it is rich in observations of 
interest to American readers, as that the executive must direct the legislature, being the 
organ with “unity of thought,” “capacity to acquire a view of the whole” (p. no), and 
possessing, by virtue of its participation in administrative and diplomatic activities, 
adequate information (p. 115). M. Giraud systematically attacks the laissez-faire con- 
ception of democracy as “the organization of resistance to power” (p. 72, n. 2). To 
the contrary, he asserts, it is “a power of action and realization” (p. 99). “A feeble 
executive,” he continues, “means a feeble state, one which fulfills badly its function of 
protecting the individual against political, economic, and social forces which, without 
the state, tend to swallow him up, to exploit and oppress him” (pp. 1 01— 102). All of 
which is true within limits, but furnishes no reason for compressing the Constitution 
into the opening clause of Article IL 

Mississippi v, Johnson, 4 Wall. 475 (1867). 

77 Lucius Wilmerding, The Spending Power; A History of the Efforts of Congress 
to Control Expenditures (Yale University Press, 1943). 

78 £ver since the time of the great leading case of Marbury v, Madison, i Cr. 137 
(1803), heads of departments have occasionally been subjected to proceedings, brought 
usually in the first instance in a District of Columbia court, in which a writ of mandamus 
or a writ of injunction was sought, and such writs have now and then been awarded 
against them. See, e.g., Kendall v, Sto\es, 12 Pet. 524; Decatur v, Paulding, 14 Pet. 497; 
Garfield v. United States, 21 1 U. S. 249; Smith et al, v, Hitchcoc\, 226 U. S. 53; Morgan 
V, United States, 304 U. S. i. Two cases 130 years apart in which presidential orders 
were held by the court to be without legal warrant are Little v, Barreme, 2 Cr. 170 
(1904) and Panama Refining Co, v, Ryan, 293 U. S. 388 (1934). See also Ex parte 
Orozco, 201 F. 106 (1912). 

See generally Marshall E. Dimock, Congressional Investigations (Johns Hopkins 
Press, 1926); M. Nelson McGeary, The Development of Congressional Investigative 
Power (Columbia University Press, 1940); and George B. Galloway, “The Investigative 
Function of Congress,” 21 American Political Science Review, 46-70. 

“A careful survey of the history of committee activity from 1789 to the expiration of 
the Sixty-eighth Congress in 1925 discloses that there have been, all told, about 285 
investigations by the select and standing committees of the House and Senate. Only three 
Congresses have been barren of legislative inquests, while no administration has been 
immune. The high-water mark was reached during Grant’s eight turbulent years, when 
incompetence and corruption ran riot through public life; between 1869 and 1877 Con- 
gress undertook thirty-seven different inquiries aimed at remedying bad conditions in the 
administration. 
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‘‘Much. American history can be gleaned from the reports of these nearly three hun- 
dred investigating committees. For the houses of Congress have employed the inquisi- 
torial function over a wide range of governmental activity. Beginning with the inquiry 
into the defeat of General St. Clair by the Indians in 1792, and continuing down to die 
current investigation of the Tariff Commission, this device has been put to many uses. 
The record shows that die War Department has come most frequently under the inquir- 
ing eye. Congressional committees have sciutinized die conduct of all the wars in which 
the United States has engaged except the Spanish- American war, when President McKin- 
ley forestalled legislative inquiry by appointing the Dodge commission. They were 
responsible for the impeachment of President Johnson and Secretary of War Belknap. 
They have examined the conduct of the Treasury Department fifty-four times and of the 
Interior Department forty-one times, with attention centered most frequently on the 
Indian Bureau and the Pension and Patent Offices. The Government Printing Office has 
also been submitted to frequent inspection; likewise the Navy and Postoffice Departments. 
The President has been the subject of investigation twenty-three times, commencing with 
John Adams and ending with W^oodrow Wilson. In fact, no department or activity of tne 
government has escaped inquiry unless it be the Departments of Commerce and Labor 
since their separation in 1913.” Galloway, ibid,, 47—48. 

As stated in Chapter III, I know of no instance in which a head of department has 
testified before a congressional committee in response to a subpoena, nor been held 
for contempt for refusal to testify. All appearances by these high officials seem to have 
been voluntary. 

So See, e.g., George A. Graham, “Reorganization — ^A Question of Executive Insti- 
tutions,” 32 American Political Science Review (August 1938) > 708—718. 

Ibid, 

S^Don K. Price, “Staffing the Presidency,” 40 American Political Science Review 
(December 1946), 1168. 

S3 Luce, Legislative Problems, pp. 325—326. 

Senate Report, No. 837, 46th Congress, 3rd sess. (1881). 

83 Luce, op. cit., pp. 327-330. Secretary of State Hull’s unexpected appearance before 
Congress November 18, 1943, to report on the Moscow Conference, just then concluded, 
appears to have resuscitated the idea recently. Its great champion in Congress is Repre- 
sentative Kefauver of Tennessee. See his brief history of the notion and plea for its adop- 
tion in 38 American Political Science Review (April 1944), 317-325* 

Justice Story seems to have been the first to suggest the idea. Commenting on the ex- 
clusion of officeholders from membership in Congress, he said: 

“If it would not have been safe to trust the heads of departments, as representatives, to 
the choice of the people, as their constituents, it would have been at least some gain to 
have allowed them a seat, like territorial delegates, in the house of representatives, where 
they might freely debate without a title to vote. In such an event, their influence, what- 
ever it would be, would be seen, and felt, and understood, and on that account would 
have involved little danger, and more searching jealousy and opposition; whereas, it is 
now secret and silent, and from that very cause may become overwhelming. 

“One other reason in favor of such a right is, that it would compel the executive to 
make appointments for the high departments of government, not from personal or party 
favorites, but from statesmen of high public character, talents, experience, and elevated 
services; from statesmen, who had earned public favor, and could command public con- 
fidence. At present, gross incapacity may be concealed under official forms, and ignorance 
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silently escape by shifting the labors upon more intelligent subordinates in office. The 
nation would be, on the other plan, better served; and the executive sustained by more 
masculine eloquence, as well as more liberal learning.’* Comms,, §§ 869, 870. 

Story wrote with Andrew Jackson’s second Cabinet, recruited from his “Kitchen 
Cabinet,” before him. 

“I have long believed that the official relations between the Executive and Congress 
should be more open and direct. They are now conducted by correspondence with the 
presiding officers of the two Houses, by consultation with committees, or by private 
interviews with individual members. This frequendy leads to misunderstandings, and 
may lead to corrupt combinations. It would be far better for both deparmients if the 
members of the Cabinet were permitted to sit in Congress and participate in the debates 
on measures relating to their several departments, — but, of course, without a vote. This 
would tend to secure the ablest men for the chief execudve offices; it would bring the 
policy of the administration into the fullest publicity by giving both parties ample oppor- 
tunity for criticism and defense.” James A. Garfield, Works, II, 483. 

W. F. Willoughby, writing with modern conditions in mind, gives his verdict in these 
words: “It is believed that examination will show that the proposal is not a desirable one 
to incorporate into our political system.” See Ch. XIII of his excellent Principles of Legis^ 
lative Organization and Administration (The Brookings Institution, 1934). 

^^In 1879, his senior year at Princeton, Woodrow Wilson published an article in the 
International Review entitled “Cabinet Government in the United States.” In his in- 
troductory note to a reissue of this piece last year, under the auspices of the Woodrow 
Wilson Foundation, Mr. Thomas K. Finletter says, “The key suggestion . . . was to set 
up a Cabinet from among members of the House and Senate.” This is apparently a 
misinterpretation of Wilson’s words. Thus, putting the question, “What is the change 
proposed.?” Wilson answers: “Simply to give to the heads of the Executive departments 
— the members of the Cabinet — seats in Congress, with the privilege of the initiative in 
legislation and some part of the unbounded privileges now commanded by the Standing 
Committees”; and he quotes “Chief -Justice Story” as favoring a similar proposal. See 
pp. 8-9. That Wilson did not contemplate putting members of Congress at the head of 
the Executive departments or, on the other hand, making the latter members of Con- 
gress seems also to be indicated by his total failure to allude to the constitutional obstacle 
to either of these steps. It is true that he hoped his design would lead eventually to the 
practice on the part of the President of maintaining a Cabinet “who represent the 
majority in Congress,” when this was of a different party than the President. But 
apparently what he meant by “represent” is “belong to” the same party as the majority 
in Congress. A different construction would show Wilson to have been unaware or 
indifferent to the constitutional ban on officeholders being members of Congress. 

In his Can Representative Government Do the Job? (New York, 1945), Mr. 
Finletter himself urges a joint executive-legislative Cabinet. Commenting on the 
suggestion, Mr. George B. Galloway remarks: “The joint cabinet idea, it will be recalled, 
was first suggested by Senator La Follette in July, 1943, and was first adopted at the state 
level in 1931 by Wisconsin. Since i93ij nine states have created legislative councils, 
whose experience should be useful in evaluating the merits of this proposal, which cer- 
tainly deserves a fair trial.” I feel justified in pointing out that my suggestion of the idea 
came three years earlier than Senator La Follette’s. See the first edition (1940) of this 
work at page 304. 

Writing in October 1934, Professor Herring described “F.D.R.” as evolving “infor- 
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m^ly £i of congressional IcadcrSj cabinet of&cers and executive ofEctals 

working through the White House,” and adds: “Recognizing and implementing this 
rather inchoate group of leaders might serve to introduce the coordination now left to 
personal and informal contacts.” 

At the outset of our entrance into World War II a joint bipartisan committee to advise 
the President on the conduct of the war was suggested in the Senate, and the suggestion 
was not opposed by Mr. Roosevelt. United Press despatch in The New York Times, under 
date line, Washington, November lo, 1942. Though the suggestion was renewed early in 
January 1943 (United Press despatch in The Times, of January 4), nothing came of it, 
possibly on account of the bad odor still attaching to the memory of the famous, or 
notorious. Joint Committee on the Conduct of the War which was created at the opening 
of the Civil War and which dogged Lincoln’s footsteps throughout that struggle. See the 
informative article in The New York Times of January 10, 1943* by Professor T. Harry 
Williams of Louisiana State University. The Truman Committee and the parallel com- 
mittee in the House were purely investigating committees and stuck strictly to the job of 
investigating past happenings, especially as they affected national expenditure. They did 
not venture to intrude their opinions concerning policy upon the President. 

The serious breakdown in the relations between the President and Congress in 1943 
led to considerable writing on the related problems of a better organization of Congress 
and a closer coordination between the two branches. Besides Judge Finlctter’s notable vol- 
ume, see Merle J. Pusey, Big Government — Can We Control It? (New York, I945)> 
Roland Young, This Is Congress (New York, 1943) ; and George B. Galloway, Confess 
at the Crossroads (New York, 1946), not to mention dozens of articles in periodicals, 
newspaper editorials, etc. Congressional reorganization was the subject of investigation 
by a special committee of the American Political Science Association, headed by Mr. 
Galloway, who was also Director of the La Follette-Monroney Joint Committee which 
framed the Act of August 2, 1946. The act unfortunately ignored the suggestion, strongly 
supported by Mr. Galloway, “that a Legislative Council be established, to be composed of 
the Vice President, the Speaker of the House, the majority leaders in both chambers, and 
the chairmen of the reorganized standing committees (sitting separately in each house) ; 
and that it be the duty of this Legislative Council to plan and coordinate die legislative 
program of Congress and to promote more effective liaison and cooperation with the 
Executive.” One of the most notable periodical studies appeared in Fortune, November 
1943. It was called “The Rehabilitation of Congress,” and was one of a group of studies 
entitled “Our Form of Government,” in a series on “The United States in a New World.” 
See also the “leader” in The New York Times, March 15, 1943; and Henry Hazlitt’s plea 
for an approach to the Cabinet System, ibid., February 8, 1942. Cf. with die last Don K. 
Price article, “The Parliamentary and Presidential Systems,” in 3 Public Administration 
Review (October 1944)* 3i7”334- 

87 pp. 14-15 supra. 

A critical volume on the Cabinet is something badly needed. Its success as an ad- 
visory body has been highly discontinuous, to say the least. 

Writing of Jackson’s relations with his Cabinet, Sumner says : 

“Jackson introduced two innovations. He put the Secretaries back more nearly into 
the place in which they belong by the original theory of the law. He made them executive 
clerks or staff ofiicers. The fashion has grown up of calling the Secretaries the President’s 
‘constitutional advisers.* It is plain that they are not anything of the kind. He is not bound 



NOTES TO CHAPTER VII 


517 

to consult them, and, if he does, it does not detract from his responsibility. Jackson, by 
the necessity of his character and preparation, and by the nature of the position to which 
he had been elected, must lean on somebody. He had a number of intimate friends and 
companions on whom he relied. They did not hold important public positions. They 
came to be called the ‘Kitchen Cabinet.’ The men were William B. Lewis, Amos Kendall, 
Duff Green, and Isaac Hill. If the Secretaries had been the ‘constitutional advisers’ of the 
President, their first right and duty would have been to break off his intimacy with these 
irresponsible persons, and to prevent their influence. Jackson’s second innovation was that 
he did not hold cabinet councils. Hence his administration lacked unity and discipline. 
It did not have the strength of hearty and conscious cooperation. Each Secretary went his 
way, and gossip and newsmongering had a special field of activity open to them.” Andrew 
Jackson, pp. 181—182. 

Lincoln’s relations with his Cabinet were equally haphazard, or even more so (ante, 
pp. 27 and 380—381). And like Lincoln, the first Roosevelt failed often to keep his Cabi- 
net informed of important decisions, consulting instead individual heads of departments 
and outsiders. Only Attorney General Knox knew that the Northern Securities suit was to 
be brought; and the taking of Panama was a similar surprise move. Mr. Oscar Straus de- 
scribes Roosevelt’s “Kitchen Cabinet” as consisting of “unofficial advisers who met round 
the luncheon and dinner table and afterwards in the White House study, where the Presi- 
dent spoke without reserve on his executive problems, and read for our criticism and 
counsel his rough drafts of congressional messages, speeches, and notes to foreign govern- 
ments.” “This group,” Mr. Straus adds, “served Roosevelt as energetically and loyally as 
if the grave responsibilities of state were upon their own shoulders.” Under Four Admin- 
istrations (New York, 1922), pp. 206-207. Likewise, Mr. Wilson regarded his Cabinet as 
a body of administrators rather than of political advisers. At no time were there more 
than two or three members whose opinions he valued on problems arising outside their 
departments. “When the Lusitania was torpedoed, it was dwelt on by the Washington 
correspondents that Mr. Wilson did not call together his Cabinet nor consult with any 
member of it, but, just as Lincoln had done, awfully communed with himself.” Luce, 
op, cit., p. 313. Nor did Wilson read his War Message to the Cabinet; and when Colonel 
House asked him why he had not done so he replied that if he had every man in it would 
have had some suggestion to make, and it would have been too picked to pieces if he had 
heeded their criticism. He said he preferred to keep it to himself and take the responsibil- 
ity entirely upon his own shoulders. Charles Seymour, The Intimate Papers of Colonel 
House (1926—1928), II, 468. 

The following entries are culled from the late Franklin K. Lane’s diary at the time 
he was in Mr. Wilson’s Cabinet: “To-day’s meeting has resulted in nothing, though in 
Mexico, Cuba, Costa Rica, and Europe we have trouble. . . .For some weeks we have 
spent our time at Cabinet meetings largely in telling stories. Even at the meeting of a 
week ago, the day on which the President sent his reply to Germany , . . we were given 
no view of the Note which was already in Lansing’s hands and was emitted at four 
o’clock; and had no talk upon it, other than some outline given offhand by the President 
to one of the Cabinet who referred to it before the meeting; and for three-quarters of an 
hour told stories on the war, and took up small departmental affairs.” The Letters of 
Franklin K, Lane (New York, 1922), pp. 237, 293. 

Early in President F. D. Roosevelt’s first administration the so-called “Brain Trust” 
rather put the Cabinet in the shade, and later some of the men brought into notice by the 
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new Federal agencies, NRA, TVA, RFC, etc., did the same. And even when Mr. Roosevelt 
had free recourse to his official family for counsel, he turned to individual members of it 
quite as frequently as to the Cabinet as a body, and this on large questions of policy. 

The following extracts from his On Our Way (New York, 1934) are illustrative: 

*1 discussed the banking situation with the Secretary of the Treasury and tlie Attorney 
General, asking them to be prepared the next day to outline a constitutional method of 
closing all banks.” 

"‘During these first £ve days, the Vice-President, the Cabinet, the Director of the 
Budget and I had been considering another vitally important factor necessary to the res- 
toration of confidence [governmental economy].” 

“Under the leadership of Secretary of Agriculture Wallace, we held many conferences 
with the leaders of farm organizations. . . 

“Every day that went by . . . brought before me and the Cabinet and the Congress 
some new emergency which cried out for action.” 

“It took much courage on the part of Secretary of the Interior Ickes when he told 
me, about the middle of March, that he was ready to tackle a task which had baffled 
many others who had sought to limit production of oil to the needs of the consuming 
public ” 

“It was at this point that Secretary Woodin and I decided that the time had come to 
prevent the export of any more gold.” Ibid,, pp. i, 18, 38, 46, 49, 59. 

Recently published extracts from Mr. Morgenthau*s diary confirm this picture. The 
following is a sample: 

“Beginning on Oct, 25, each morning the President conferred with Mr. Morgenthau 
and Jesse Jones to set the price of the gold for the day. While the President breakfasted, 
usually on scrambled eggs, the trio discussed the gold reports from abroad. On the first 
day, gold was $31,02 in London and $31.09 in Paris. Mr. Morgenthau suggested $31.36 
for the first day price, $1.56 over the previous American price. "All right,* said the Presi- 
dent, "we will make it $31.36.* 

“The actual price on any given day made little difference and was determined arbi- 
trarily, the diary says. One day, for example, the bedside conference decided on a rise of 
21 cents. 

"It’s a lucky number,* the President remarked, "because it’s three times seven.* 

""In his diary, Mr. Morgenthau commented: "If anybody ever knew how we really set 
the gold price dirough a combination of lucky numbers, etc., I think they would really be 
frightened.* ” The New Yor^ Times, December 31, 1946. 

“In the early days, there had been many cabinet meetings with just that flavor — 
full cabinet decision and expression on matters of policy. But as the years went on, 
Roosevelt’s cabinet administration came to be like most previous ones — a direct relation- 
ship between a particular cabinet officer and the President in regard to his special field, 
with littie or no participation or even information from other cabinet members. Cer- 
tainly almost no "cabinet agreements’ were reached. Something about our govern- 
mental forms and tensions between the legislative and executive functions seem to make 
fully responsible action unlikely.” Frances Perkins, The Roosevelt I Knew (New York, 
1946), p. 377. (Quoted with the consent of the Viking Press.) 

Dr. Price, in the article cited in note 82 supra, speaks of “Cabinet anarchy” (ibid,, p. 
1155); see also Binkley, p. 235. Before President Truman decided to cross swords with 
the redoubtable John L. Lewis in January 1947, he did not content himself with getting 
the supDort of his Cabinet, but polled the governors, all of whom except Governor Arnall 
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backed him. Felix Blair, Jr., in The New Yot\ Times, January 31, 1947. Mr. Truman 
claimed he was following Jefferson in this, but we have Jefferson's own word that 
“General Washington sometimes wrote them, and probably Mr. Adams did, as you 
mention his having written to you. On the whole, I think a free correspondence best, 
and shall never hesitate to write myself to the Governors even in a federal case, where 
the occasion presents itself to me particularly.” Jefferson to “Monroe, May 1801, Writings 
(Ford, ed.), VIII, 59. 

Washington's warning in his Farewell Address against “the spirit of party” still 
merits attention for its eminent good sense: 

“It serves always to distract the public councils and enfeeble the public administra- 
tion. It agitates the community with ill-founded jealousies and false alarms; kindles the 
animosity of one part against another; foments occasionally riot and insurrection. It 
opens the door to foreign influence and corruption, which find a facilitated access to the 
government itself through the channels of party passion. Thus the policy and the will 
of one country are subjected to the policy and will of another. 

“There is an opinion that parties in free countries are useful checks upon the 
administration of the government, and serve to keep alive the spirit of liberty. This 
within certain limits is probably true; and in governments of a monarchical cast 
patriotism may look with indulgence, if not with favor, upon the spirit of party. But 
in those of the popular character, in governments purely elective, it is a spirit not to be 
encouraged. From their natural tendency it is certain there will always be enough of 
that spirit for every salutary purpose; and there being constant danger of excess, the 
effort ought to be by force of public opinion to mitigate and assuage it. A fire not to be 
quenched, it demands a uniform vigilance to prevent its bursting into a flame, lest, 
instead of warming, it should consume.” Richardson, I, 219. 

It is a serious question to my mind whether the Presidency, considering its vast 
accumulation of powers today, could not be advantageously neutralized politically to 
the extent that this could be effected by a constitutional amendment forbidding a 
President to succeed himself. The two roles of the President, recognized by Woodrow 
Wilson, as “leader of the nation” and “leader of his party,” are frequently incompatible, 
owing to the fact that in the latter capacity the President must make his own and his 
party’s political future a primary concern. 

Of some significance in this connection is the fact that the crisis of 1932—1933 
evoked several suggestions of dictatorship in the United States. Mr. Ralph Adams Cram 
wanted President Hoover to suspend the Constitution, abolish the income tax and pro- 
hibition, dissolve Congress, and so on. Boston Globe, July 16, 1932. The Hon. Alfred E. 
Smith was for laying the Constitution “on the shelf.” This was in February 1933; and 
at the same time Pacific Banker, a San Francisco publication, was urging a “National 
Manager,” who was to be “of commanding ability” and was to be selected by “the 
business leaders of the country” — this although the country had just elected a President! 
The New York Times, February 5, 1933- Abroad there were predictions that the Presi- 
dent would be presently vested with dictatorial powers. Ibid., January 25, 1933* 

It is, of course, in the field of foreign relations that the personalization of the 
Presidency has appeared most strikingly in the past and that Presidents have most fre- 
quently disported themselves uncontrolled by responsible counselors. Mr. Hull’s 
Memoirs gives one or two illustrations; e.g., the late President’s famed “quaran- 
tine against aggressors” speech of October 5, 1937, Mr. Hull considers to have had most 
unfortunate results for our peace-seeking diplomacy; and Arthur Bliss Lane, in his 
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recent 1 Saw Poland Betrayed, gives another example. “I was disturbed,” he writes, 
“by President Roosevelt’s exaggerated confidence in the power of his charm to per- 
suade diplomatic and political adversaries to his point of view. He seemed to feel that 
this charm was particularly effective on Stalin. Close advisers of Mr. Roosevelt confided 
to me that this overconfidence had been noticeable at Teheran. Yet Roosevelt had been 
unable to gain the principal decisions over Stalm.” Quoted by Drew Middleton in The 
New Yorl^ Times Boo\ Reviews, February 15, 1948. Of course, the United Nations 
Participation Act assumes that this kind of presidential adventuring is now at an end, 
but President Truman’s erratic Palestinian policy hardly supports the assumption. 

NOTES TO RESUME* 

^ “Indeed, the organization of the Executive Power in a republican form of govern- 
ment always presents the greatest diSiculties. If its powers are defined with exact precision, 
events may at some critical juncture occur which will bafSe all calculations. Then the 
republic will be placed between die danger of violating its fundamental law and the im- 
perious necessities of public safety. Nor is it much to be feared that, in moments of 
imminent peril, the majority would decide in favor of usurpations of power, and suffer 
the Constitution to be sacrificed. The only means of avoiding these dangers is to mould the 
fundamental law so that the President, always prominent in times of crisis, may be able 
to stretch his privileges, in case circumstances shall absolutely require it. . . . Happily 
for the United States, die framers of the Constitution . . . vested certain powers in the 
President, but did not declare that these powers should form a limit to his authority. 
Besides, the prerogatives thus conferred upon him admit on certain occasions of an 
almost indefinite extension.” Chambrun, op. du, pp. 153—154. 

C/. Upshur, p. 25 supra. 

* “An active and energetic foreign policy necessarily implies that the executive who 
directs it is permanent and clothed with powers in proportion to his vigor of action. At 
the same time, combinations with other governments can be of value only so far as they 
are upheld by an exhibition of adequate strength, or in other words, they cannot be 
formed without strongly organized land and sea forces. 

"If, then, a passion for conquest and territorial acquisitions should take root and 
spread in the United States, it would soon and inevitably lead to an increase of the powers 
of the President.” Chambrun, op, cit,, p. 284. 

3 Speaking of the Roman dictatorship, which was a “temporary concentration of 
powers for emergency purposes,” and with which the Framers of the Constitution had 
a literary acquaintance. Professor Friedrich makes the following interesting observa- 
tions: 

“The Roman example is significant, because for several centuries dictatorship there 
remained a bulwark for the Republican government, and did not lead to any usurpation 
of powers. The conditions of this state of affairs seem to have been essentially four. In 
the first place the appointment of the dictator took place according to precise con- 
stitutional forms. Secondly, the dictator himself could not at his discretion declare the 
state of emergency. The dictatorship occurred, thirdly, always in defense of the existing 
constitutional order, never with a view to changing it (as under Caesar). And a fourth 
condition of great importance was a strict time limit imposed upon the dictator for the 


* T he Resume begins on page jtiy. 



521 


NOTES TO RtSmt 

fulfillment of His task, never to exceed six months. Obviously, all these conditions 
are themselves dependent upon the constiturional order, and can therefore be properly 
rallpd constitutional limitations.” Constitutional Government and Politics (New York, 
I 937 )> P- 21 1. (The above passage is quoted from Professor Friedrich’s work by per- 
mission of the publishers, Harper and Brothers.) 

4 The effect of the breakdown of States Rights in aggrandizing the Presidency became 
a theme for gloomy prophecy very early. Gouverneur Morris, in the great debate on the 
Judiciary Act of 1802, said in the Senate: 

“While I was far distant from my country, I felt pain at some things which looked 
like a wish to wind up the general government beyond its natural tone; for I knew, that 
if America should be brought under one consolidated government, it could not continue 
to be a republic. I am attached to republican government, because it appears to me favor- 
able to dignity of sentiment and character. , . . But if a consolidated government be 
established, it cannot long be republican. We have not the materials to construct even a 
mild monarchy. If therefore the States be destroyed, we must become the subjects of 
despotism.” Annals, 7th Congress, ist sess., pp. 15-16, 23. 

Chambrun repeated the warning more than seventy years later in these words: “We 
may readily see that, should the autonomy of the States disappear, the Executive Power 
would at once essentially change and assume inordinate proportions. It is to a great extent 
confined by State governments to that sphere of action prescribed for it by the Constitu- 
tion. In fact, incessant conflicts would take place between the executive, which is inde- 
pendent within the scope of its constitutional authority, and the Legislature, with the 
powers that would almost necessarily attach to it on the destruction of the gov- 
ernments of the separate States. From that time one might foresee that the President, 
although a person of limited ability, would succeed in gaining the sympathy and influ- 
ence of a majority of the people. Doubtless the latter might at times declare in favor of a 
deliberative assembly, but it would not be safe to depend on their permanent support 
Called upon to choose between an abstract sovereignty and the concrete idea of power 
centered in one man, they would in the end almost always prefer the living personality, 
and recognize him as the elect of the nation, without scarcely rememhering that they 
had also chosen their representatives.” Op* ciu, pp. 233-234. 



TABLE OF CASES 


Ahhy Dodge, The .. . 

page 

... 463 

Abrams et aL v. United States 

■ 432,489 

Altman & Co, v. United States 

. . 481 

Alvarez v. United States . 

• 435 

Armstrong v. United States 

455.456 

Auffmordt v, Hedden . 

. 418 

Bas V . Tingy 

. . 476 

Besette v, McCon\ey Co. . 

.... 457 

Biddle v, Perovich 

196, 200, 456 

Bla\e V , United States . 

. . 428 

Bloc\ V . Hirsh .... 

... 489 

Bos\e V , Comingore 

. 441 

Botiller v, Dominguez . 

■ • 464 

Boyd V * United States . 

. 202 

Bridges v, California . 

• • 457 

Brown v. United States 

... 451 

Brown v, Walter . 

• • 456, 458 

Burdic\ v. United States . 

. . 194, 440 

Burr’s Treason Trial . 

• • 139 

Butler V , Pennsylvania . . . . 

• 435 

Buttfield V . Stranahan . 

• 153 

Calvin* s Case ... 

386 

Carlesi v. New Yor\ . 

202 

Case of the Proclamations . 

• 440 

In re Chapman 

. 422 

Chafman v, Scott .... 

■ 456 

Charlton v, Kelly .... 

464 

Cherohee Tobacco, The 

• 464,503 

Chinese Exclusion Case, The . 

. 462 

Chisholm v, Georgia ... .... 

. 451,464 

Cincinnati Soap Co. v. United States 

• • 445 

Clar\ Distilling Co. v. West Maryland Railway Co. 

• ■ 153,154 

Coleman v. Miller 

• • 451 

Collins V . United States 

• 419 

Commonwealth v, Garngues 

• 452 

Confiscation Cases, The 

. . 422 

Cross V . Harrison . 

.... 496 

In re Debs 

185, 1 86, 187, 188 



TABLE OF CASES 

523 

PAGE 

Decatm' v, Paulding 

• 438,513 

DeUma v. Bid tv ell 

• • 464 

Dugan V. United States 

. 405^451 

Duncan v, Kakanamo\u 

• - 495 

Durand v, Hollins ... 

• • 475 

Edwards' Lessee v. Darby . 

• 438 

Edwards v. United States . 

• 503 

Eilenbecl^er v* District Court 

456 

E}{iu V. United States ... 

. 418 

Emergency Rent Cases, The ... ... 

. 286 

Employers Group of Motor Freight Carriers v. NWLB . 

• 295 

Espionage Act Cases, The 

. . 286 

Evans v. Gore .... 

. 408 

Field V, Clar\ .... 

... 151 

Fleming v. Page ... 

276, 376, 496 

Fong Yue Ting v. United States 

. 462, 464 

Foster v. Neilson .... 

. 214,473 

Friedman v, Schwellenbach . 

• • • • 435 

Garfield v. United States . . . . 

. . 513 

Ex parte Garland ... 

. 200, 203 

Gelston v. Hoyt . . ... 

. . 450 

Ex parte Gilchrist .... 

. . 424 

Gompers v. United States . . 

. . 456 

Gordon v. United States 

. 414,437 

Grisar V. McDowell. ... 

438 

Ex parte Grossm.2ax .... 

. . . 197,199 

Hamilton, Collector v, Ky, Distils, and Warehouse Co. 

. . 489 

Hampton and Co. v. United States . 

. 152,481 

Hawaiian Martial Law Cases, The 

. 178 

Hayburn' s Case 

. • • 437 

Head Money Cases, The 

. . 464 

Ex parte Hennen . . ... 

. . 105 

Hepburn v. Griswold ... 

• • • 351 

Higginbotham v. United States 

- - • 435 

Hirabayashi v. United States 

• • 495 

Hollingsworth v. Virginia . . . . 

• - 445 

Holmes v. ]e 7 inison 

“Hot Oil” Cases, The, see Pana^na Refining Co. v. Ryan 

. 211 



524 


PRESIDENT: OFFICE AND POWERS 


PAGE 

Hump'hrey V, United States .... 109,114,144,435 

Insular Cases, The 496 

International Railway Co. v. Davidson . . 437 

Interstate Comm, Commission v, Goodrich Transit Co 443 

Jen\ins v. Collar d 456 

Johnson v, Browne 464 

Jones V, Roberts County 405 

Kansas v. Colorado .... 376 

Kendall v. Sto\es et al 426, 513 

Kendall v. United States 100 

Knote V, United States 458 

Knox V, Lee 435 

Korematsu v. United States 311 

La A bra Mining Co. v. United States 503 

Laura, The 458 

Leitensdorjer v, Webb 496 

Little V. Barreme 475, 513 

Louisiana v, Mississippi . 463 

Luther v, Borden 164, 173, 175, 176, 368, 381 

Mackenzie v. Hare . . 387, 462 

Mammoth Oil Co. v. United States . . 437 

Marbury V. Madison 3,44,97,100,137,415,419,435,513 

Marcus Browit Co. v. Feldman 489 

Martin v, Mott . . 450 

McAuliffe V. New Bedford 435 

McGrain v. Daugherty 439 

McKinley v. United States 497 

McPherson v. Bladder 49, 393 

Bx parte Merryman 178 

Miles V. Graham 408 

Miller v. United States 496 

Ex parte Milligan i8o, 280, 308, 369 

Mississippi v. Johnson . 29, 354, 369, 487, 513 

Missouri v, Holland 213 

Mitchell V. Clar\ 451 

Mitchell V. Harmony 496 

Morgan v.T.V.A 429 



TABLE OF CASES 


525 

PAGE 

Morgan v. United States 513 

Morrill v, Jones ... .... . . , . . . 437 

Moyer v, Peabody . . . . .176, 178, 451 

Mullan V, United States . , . 497 

Myers v. United States . . . 2, 102, 144, 205, 374, 376, 416^ 435 

National Prohibition Cases, The . . . . ... . 286 

In re Neagle .... . 166, 183, 184, 185, 186, 188, 206, 236, 241, 376 

In re Nevitt 457 

Newberry v. United States 396 

Norman v, Balt, &• O.R,R, Co .... 435 

Northern Pac, Ry, Co, v. No, Da\, ... 489 

Nye V, United States . . . .... 457 

Oetjen v. Cent, Leather Co 465 

Okanogan Indians v. United States . . . . 503 

O’Malley v, Woodrough .... 408 

Omnia Com’ I Co, v. United States . . . 435 

Oregon Postmaster Case, The, see Myers v. United States 

Ex parte Orozco ... ... 513 

Osborn v. The Ban\ .... . . . . .... 374 

Pan American Petroleum Co, v. United States .... .... 437 

Panama Refining Co, V, Ryan , ... . . . 155,192,443,513 

Penhallow v, Doane 210 

People V, Tremaine . . 414 

Per\ins v. Lu\ens Steel Co . . 437 

Ponzi V, Fessenden .... . . 441 

Poultry Case, The, see Schechter Bros, v. United States 

Prize Cases, The 174, 175, 281, 369 

Ex parte Quirin, See Saboteurs, The Case of the 

Rainey v. United States .... 464 

Respublica v, Sweers .... .... 405 

Ex parte Robinson . 414, 456 

RunJfle V, United States ... . 422,489 

Ruppert V, Caffey 489 

Saboteurs, The Case of the . . 311, 495 

Santiago v, Nogueras 496 

Scott V, Sand ford 351 

Schechter Bros, v. United States ... . . 155, 443 



526 PRESIDENT: OFFICE AND POWERS 


PAGE 

Schenc\ v. United States 489 

Selective Draft Cases, The 286 

Ship Money Case (Rex v. Hampden) 494 

ShoemaJ{er v. United States 418 

S hurtle v. United States 428 

Ex parte Siebold 418 

Smith V, Allwright 397 

Smith V. Hitchcoc\ 513 

Springer V. Philippine Islands iii 

State of Indiana v* W or am 405 

State ex rel. T odd v. Reeves 415 

State ex rel, R, R, and Warehouse Commission v, 

C, M, and St. P. R. Co 443 

Sterling v. Constantin 177 

Steuart and Bro., Inc. v. Bowles 301 

Stuart V. Laird 438 

Sutton’s Hospital Case 406 

Talbot V, Seaman 476 

Taylor v. Bechham 435 

Ex parte Terry 456 

Texas v. White 382 

T oledo Newspaper Co. v. United States • * 456, 457 

United Public Workers, Cl O v. Mitchell 435 

Ex parte United States 458 

United States ex rel. French v. Weef^s 489 

United States v. Anti\amnia Chemical Co 438 

United States v. Arjona 496 

United States v. Barreno 489 

United States v. Belmont 261 

United States v. Bradley 451 

United States v. Brig Aurora 151 

United States v. Burroughs 60 

United States v. California 463 

United States v. Classic 397 

United States v. Cohen Grocery Co 489 

United States v. Curtis s-W right Export Corp 210, 470 

United States v. DieJ^elman 451 

United States V. Eaton 494 

United States v. Eliason . ypjy. 

United States v. Ferreira 418, 437 



TABLE OF CASES 527 

page 

United States v. George 437 

United States v. Germaine 418, 419 

United States v. Grimaud 153 

United States v. Hartwell 414 

United States v. Hill 441 

United States v. Hudson 456 

United States v, Hughes 452 

United States v, Janowitz 438 

United States u. Jeffers 460 

United States v, Kellogg 423 

United States v, Klein 455 

United States u. LeBaron 419 

United States v. Lee 410 

United States v. Linn 451 

United States v. Lovett 435 

United States v, Maurice 405, 4x4 

United States v. McBratney 464 

United States v. Midwest Oil Co 147, 438 

United States v. Padelford 455 

United States v. Schooner Peggy 473 

United States v. Perchman 451 

United States p,Pin\ 481 

United States v, Roc\ Royal Co-operative 156 

United States v, Russell 496 

United States v. San Jacinto Tin Co 452 

United States v. Smith 91 

United States v, Symonds 441 

United States v. Tingy ^51 

United States v. United Mine Workers i 85 , 454 

United States v, Weil 502 

United States v, Wilson 194, 376 

United States v. Wong Kim Ar\ 387 

U niversity of Illinois v. United States 462 

Valentine v. United States 475 

Waite V. Macy 437 

Ex parte Wall 436 

Wallace v. United States 428, 497 

War Prohibition Cases, The 286 

Ware v. Hylton 213, 461, 473 

Wayman v. Southard 443 



528 PRESIDENT: OFFICE AND POWERS 


PAGE 


We//s V, Ntc^les . . 

Ex parte Wells 
Ex parte Whitechurch 
Whitney v, Robertson 
Wilcox p, Jac\son 
Wtlltams V. United States 
Wolsey V, Chapman 
Worcester p, Georgia 
Wright V. United States 


452 

376, 455, 456, 458 

• 457 

464 
. 422 

. 421, 422 
. 422 

• • 77 

• 503 


Ya\us V. United States . . ... . ... 292 

Yamashita’s Case 3I3 j 495 

Ex parte Yarbrough .... .... • • • • 59> 396 

Young V, Chamberlain ... .... . 457 


3 



INDEX 


Page mtmhers fro7n i to 373 refer to the text; page numbers from 374 to 32 j 

refer to the notes. 

PAGE 

Acts and Resolutions of Congress: 

acts establishing the executive departments .... , . iQ? 97 

Act of March i, 1792, settling the presidential term and 

date of presidendal elections ...... 43 

Alien Act of 1798 . ... . . . 192 

“Logan Act ” 1799 . ... 223-224, 469 

act annexing Texas, 1846 . . . 264 

Act of 1857 punishing contempts of Congress ... . . 142 

Acts of August 2, 1861, and March 3, 1887, defining powers of the 

Attorney General ... ... . 149 

Act of January 31, 1862, authorizing the seizure of the railroads, etc. . 283 

Confiscation Act of July 17, 1862 ... . ... 484 

Habeas Corpus Act of March 3, 1863 . . . 278, 280 

Civil Rights Act of 1866 .... . 504 

Tenure of Office Act of 1867 . . . . -77 

Act of January 29, 1877, creating an Electoral Commission . 55“56 

Army Appropriation Act of June 18, 1878 . 168-169 

Civil Service Act of 1883 . ... 89 

Acts of February 3, 1887, and June 5, 1934, regulating the casting and 

counting of the electoral vote . 58-59 

act annexing Hawaii, 1899 . . 264 

Act of June 25, 19 10, authorizing temporary withdrawals of 

public lands from entry . 147 

National Defense Act of 1916 . . . . . . 290 

Jones Merchant Marine Shipping Act, 1920 . . . 231,471 

Budget and Accounting Act of 1921 ... 120, 157-158, 348 

Japanese Immigration Act of May 26, 1924 ... . 232, 471 

Act of May 27, 1921, governing landing of foreign cables . 474 

Joint Resolution of July 2, 1921, terminating war with the 

Central Powers . . ..... . 265 

Act of February 9, 1922, establishing Debt Commission . 263 

Foreign Service Act of 1924 . . ... . . 89 

Norris-La Guardia Act, 1932 . . 186-188,502 

Acts of 1934, 1937, etc., authorizing foreign trade pacts .... 262-263 
Johnson Defaulting Debtors Act, 1934 . ... 233, 289, 471-472 

Act of June 25, 1938, classifying postmasters . ... . 89 

Neutrality Act of 1939 ... . . . . 289, 472 

Hatch Act of August 2, 1939 . . .... . 122, 127 



530 PRESIDENT: OFFICE AND POWERS 

PAGE 

Reorganization Acts o£ 1939 and 1945 120 

Selective Training and Service Act of September 16, 1940 291 

Lend-Lease Act of March ii, 1941 .... 233, 263-264, 288, 289-290 

Priorities Statute of May 31, 1941 291 

Emergency Price Control Act of January 30, 1942 292 

Second War Pov^crs Act of March 27, 1942 . ... .... 292 

Act of September 16, 1942, to regulate G.I. voting .... -61 

War Labor Disputes Act, June 25, 1943 492 

“McCarran Rider,” 1946 , 123-124 

Taft-Hartley Act, 1947 188, 343 

Joint Resolution of March 24, 1947, proposing an amendment to the 

Constitution to limit presidential reHigibility 46 

World War I legislation 284-287, 489 

Presidential Succession Acts, the 67-72 

acts regulative of commerce 320 

see also United Nations Participation Act 

Adams, Henry, History of the United States 378, 420-421 

Adams, John 415 

on the Presidency in 1789 375-376 

takes modest view of his powers as Commander-in-Chief .... 484 

Adams, John Quincy 450“45i 

Memoirs 226-227, 47^-479 

Eulogy on fames Madison 466 

Administrative autonomy, value of 431-432 

“Administrative sanctions,” see “Sanctions” 

“Administrative tribunals” 107-108 

Amnesty, proclamations of 194 

Andre, Major 495 

Andrews, Bert 133 

Anson, William R., Law and Custom of the Constitution 414 

Anti-third-term tradition, origin, growth, and decline of . . 43-49, 388-392 

Appointment, stages of 86, 415 

Appropriation act, development of the . . 156-157 

Appropriations, doctrine that they are mandatory /|/|/| 

Aristotle, Politics 8, 374 

Atchison, David K., his claim to have been President for a day .... 406 

Attorney General, supervision by of litigation of the United States . . . 149 

Bacon, Senator 222 

Bagehot, Walter, English Constitution 31—32, 39 

Bailey, Thomas A., A Diplomatic History of the American People . . . 491 

Theodore Roosevelt and the Japanese^American Crisis . 453 

Baker, Ray Stannard, Woodrow Wilson 404 



INDEX 


531 


Baker, Secretary o£ War, orders military assistance to the states in 

maintaining “domestic peace” 166 

“Balanced constitution” 8, 9, 15— 16 

Ballinger-Pinchot quarrel 45^""453 

Barkley, Senator 335> 508-509 

Baruch, Bernard M., American Industry in War 490 

Bassett, J. S., Our War With Germany 500 

Bates, Attorney General, Opinion by I79 

Beale, Joseph H., article 457 

Bebout, John E., Documents and Readings in New Jersey Government . 500 

Benton, Thomas Hart, T hirty Years View 378 

Berdahl, Clarence A., War Powers of the Executive 

in the United States 4i5> 4^9^ 495> 49^ 

Beveridge, Albert J., Life of John Marshall 377 

Biddle, Attorney General, Opinions by I4i> 45^ 

Binkley, Wilfred E., President and Congress 377, 423, 497, 504 

Black, Attorney General, Opinion by 458 

Black, Hugo L 86, 415 

Opinion by as Justice, see Table of Cases for Hawaiian Martial Law Cases 

Blackstone, Commentaries 9-10, 193, 454, 457, 459 

Blaine, James G., Twenty Years of Congress 465 

Bradley, Charles, Miscellaneous Writings of . Joseph P. Bradley . . 395 

Bradley, J., Opinion of as pivotal member of Electoral Commission . . 56, 57 

Brandeis, J., Opinions by, see Table of Cases for Coo\ v. United States; 
Myers v* United States; United States v. Smith; War Prohibition 
Cases 

Brewer, J., Opinions by, see Table of Cases for In re Debs; Kansas v, 
Colorado 

British Crown, prerogatives of . . . 83, 94, 108, 219, 276, 277, 376, 454, 458 

Brown, Everett S., The Missouri Compromise and Presidential Politics . 393 

articles 393> 405^ 458, 505 

Browning, Senator 487 

Brownlow, Louis 502 

Bruce, Harold R., American Politics and Parties 378 

Bryce, James, American Commonwealth 32-34, 385 

Btirdette, Franklin L,, Filibustering in the Senate 506 

Burgess, John W., Political Science and Comparative Constitutional Law . 399 

Burton, J., Opinion by, see Table of Cases for Hawaiian Martial Law Cases 


Cabinet: 

rise of 74,98-99,257,424 

period of dominance of 21-22 

under Jefferson 378 



532 PRESIDENT: OFFICE AND POWERS 

page 

under Lincoln . . . . ... ... . 380—381 

under recent Presidents 516-519 

ill success and decline of as presidential council . . . 358-360, 516-519 

proposal to give members the right to speak in Congress 360-361, 514-515 

a new type of suggested 361-364. 372-373. 515-516 

question of right to meet without call from the President . 402 

“Cabinet System” . . .... 15 

Calhoun . . . . . 243-244,379,386 

resignation of as Vice-President . ..... 405 

Canadian spy expose . . . . . 124, 434 

Canal Zone, presidential government of 316 

Caraway, Senator 384 

Cass, Senator Lewis . 244 

Centralized versus decentralized administration . 118-120 

Chafee, Professor Zachariah, et al ... 1 27-1 29 

Chalmers, George, Opinions of Eminent Lawyers . . . ... 386 

Chamberlain, J. P., article . . 465 

Chamberlain, Laurence H., The President, Congress and Legislation . 512-513 
Chambrun, Adolphe de. The Executive Power in the 

United States . ... 385, 520, 521 

Charter of London . . ... .... . . 313 

Chase, Salmon P. . . . . . *27 

Opinions by as Chief Justice, see Table of Cases for Ex parte Milligan; 
Mississippi v. Johnson; United States v, Klein 
Civil service: 

expansion of 89 

removability of members of . . . .... 127, 1 29-1 31 

Clark, J. Reuben, Emergency Legislation .... 488 

Clay 227 

Cleveland, policy of, in Pullman strike of 1894 . 164-165 

opposes Cuban recognition .... ... 229 

opposes reeligibility of President .... ... ... 391 

refusal by of documents . . 468 

resistant attitude of toward possible war with Spain ... . . 476 

Coke, Sir Edward . .... 406, 440 

Cole, Arthur C., article ... . . . ... 395 

Colegrove, Kenneth, The American Senate and World Peace 481 

“College of Electors,” origin of term . 393 

“Combinations too powerful,” etc. ... . . 1 61, 170, 205 

Comer, John Preston, Legislative Functions of National Administrative 

Authorities 443 

Commager, Henry S., article 392 

“Commander-in-Chief” clause . 275-283, 287, 293-303, 306-317, 484-485, 487 



INDEX 


533 


PAGE 

Committee on the Conduct o£ the War ... ... 27, 516 

Committee on Foreign Relations 229-230 

Committee on Public Information .... . ... 489--^ 90 

Committee on Un-American Activities . . .... 123 

Comptroller General .... 428 

“Concurrent” or “coordinate,” powers .... .... 214 

Concurrent resolutions, constitutional efficacy of . 158-160, 445-446 

Condon, Edward U. . . . . . 142 

Congress: 

doctrine of the supremacy of over presidential power 38, 281-282, 379, 

486—487 

power of over presidential elections . . 58-61, 396-397 

power of over duties, tenure, and qualifications of oflEcers . 83, 88-89, 

416-418, 427-428 

investigatory powers of . . i37--i39» ^ 43 , ^ 35 , 412-414, 436-437. 5i3“5i4 

acts of delegating powers . . 151-155, 284-293 

early appropriation acts of . . . . 156-157 

power of to limit the employment of the forces in 

execution of the laws . . . 160-161, 163, 167-170, 447-450 

participation of in foreign affairs .... 224-235, 463-465, 473, 477 

houses of as forums of opinion ... . . 234-235, 470-471 

powers of in relation to treaties . . . 237-239, 464-465, 473-474 

war-declaring power of versus presidential prerogative in 

foreign relations 218-221, 242-249, 476 

war powers of . . . . ... 281-293 317, 497 

power of over territories of the United States ... 444-445 

power of to guide executive interpretation of the laws . . 439 

special sessions of . . 515 

power of to make itself a perpetual body ... . . 346 

“Congressional caucus” ... 21 

Connally, Senator .... . . . 508 

Constitution, citations to: 

Art. I, sec. 2, par. i . . . ... 424 

Art. I, sec. 6, par. 2 . . . .... 84 

Art. I, sec. 7, pars. 2 and 3 . . i59. 337“338 

Art. II, sec. i, par. 2 . . . . . ... . . 49 

Art. II, sec. i, par. 4 58 

Art. II, sec. i, par. 5 . . . . . 39-40 

Art. II, sec. i, par. 6 . . . , 63 

Art. II, sec. i, par. 7 . . . . ... . . 72-73 

Art. II, sec. i, par. 8 . ... . , 72 

Art. II, sec. 2, par. i . . . . 193, 275-276 

Art. II, sec. 2, par. 2 ... • . • 83, 249, 253 



534 


PRESIDENT: OFFICE AND POWERS 


page 

Art. II, sec. 2, par. 3 93“94 

Art. II, sec. 3, cl. i 321 

Art. Ill, sec. 2, par. i 374 

Art. IV, sec. 4 i 5 o, 164, 166, 381-382 

Amend. X 213 

Amend. XII 53""54 

Amend. XV 60 

Amend. XX 346, 405 

Constitution, clauses of explicated: 

“ambassadors, other public ministers” 466-467 

“cases arising in the land and naval forces” 495 

“citizen of the United States,” etc 40 

“ex post facto” clause 314 

“happen” 93-94» 250, 419-420 

“high crimes and misdemeanors” 410-41 1 

“inability,” see Presidential disability 

“no money shall be drawn from the Treasury,” etc 156 

“no title of nobility” 407 

“offenses against the United States” 198, 203, 456 

“power ... to declare war,” see Congress 

“receive ambassadors,” etc 220-221 

“privilege of the writ of habeas corpus,” etc 178 

‘United States” [Article IV, §4] 164 

see also “Commander-in-Chief” clause; “Executive power” clause; 

‘Take care” clause 
Constitution: 

doctrine of departmental interpretation of 24 

whether subject to suspension in wartime 77, 278, 304-306 

limitations on the workability of the power to amend 51 1 

see also Judicial review 

“Constitutional officers” 84 

“Constructive recess” 420 

Contempts, “criminal” versus “civil” 197-199, 457 

Contempts of Congress, can President pardon? 457 

Cooley, Thomas M., Constitutional Limitations 443 

Coolidge, succession of 66, 67 

contributions of to scope of pardoning power 195, 197 

view as to duty as legislator 329 

becomes member of the Sioux tribe 387 

takes oath of office twice on succeeding to the Presidency .... 406—407 
endeavor of to evade statutory restraints on removal power . . 429-430 

attitude of toward a third term 45, 391 



INDEX 


535 


PAGE 

Cooperative foreign policy 483 

Cram, Ralph Adams 519 

CrsnidalljS. Treaties, Their Maying and Enforcement .... 463,473 

Cushing, Attorney General, Opinions by . . 96, 136-137, 

157, 185, 221, 250, 458, 461 

Cushman, Robert E., The Independent Regulatory Commissions . 428-429 
article ... .... 434 

Dangerfield, R. J., In Defense of the Senate .... .... 479 

Daugherty, Attorney General, Opinion by ... . 449 

Davis, J .... 56 

Opinion by, see Table of Cases for Ex parte Milligan 

Davis, Oscar K., Released for Publication 498 

Dawson, Robert McGregor, The Principle of Official Independence . 431-432 

Debs, Eugene, runs for President while in jail 42 

“Decision of 1789” 103-105 

Delegated legislation, categories of . . 150-15 1 

Delolme on executive power 17 

Dennett, Tyler, Roosevelt and the Russo-Japanese War 480 

article 480 

Dicey, Albert Venn, Introduction to the Lmw of the Constitution . . . 172 

Dictatorship: 

the Roman variety 520-521 

talk of in X932-1933 5^9 

see also Presidency 

Dimock, Marshall E., Congressional Investigations 513 

“Directives” I49 

Dolliver, Senator 324-325 

“Domestic violence,” presidential interventions against . 160-167 passim, 450 

Douglas, J., Opinion by, see Table of Cases for Steuart and Bro*, Inc. v. 
Bowles 

Duane, Secretary of the Treasury, removal of 99-TOO, 424 

Duff, Patrick, and Whiteside, H. E., article by quoted 442 

Dunning, William A., Reconstruction, etc 395 

Election of 1796 395 

Election of 1800 . . . . ' 52-53 

Election of 1876, how determined 54”58, 395~39^ 

“Electoral College,” establishment, history, and functioning of . . . 12-14, 

49-62, 81, 375, 393-395 

Electors, efforts of Southern states to “free” 394-395 

“Eligible” 40 



536 PRESIDENT: OFFICE AND POWERS 


PAGE 

Elliott^ W. Y., The Need for Constitutional Reform . . . 506 

Emancipation Proclamation .... 279, 485 

“Employee” . . . . ... .90 

Executive agencies, see war agencies 
Executive agreements: 

without authorization by Congress . . 259-262, 315 

by authorization of Congress . ... 262-264, 481 

writings about and statistics of . .... 479 

Executive Department, right of, to its own secrets . -137 

Executive lawmaking . . . 149-156, 183, 440-441 

Executive power: 

in the early state constitutions . ...... 4-6 

in Locke, Montesquieu, Blackstone . . . 6-10 

in the Federal Convention . . ... 10-14 

question of unity of . . ... 422-423 

see also Delolme, Fisher, Giraud, Necker, Hamilton, Jefferson 
“Executive power” clause . .12, 18,25, 102-114, 182-188, 189-191, 


218-221, 379, 422-423, 425-426, 465-466 

see also “Take care” clause 


Fairlie, John A., article . . . . ... 374 

Fairman, Charles, The Law of Martial Rule . , . 450 

article ... ... . . 510 

Farrand, Max, Records of the Federal Convention . . . 375 

FBI ... .... 123,132,133,140,141,436 

Federalist y The, see Hamilton 

Federal Register, the, origin of . . 441-442 

Federal Trade Commission .... 109-112,428 

Fenwick, Charles G., The Neutrality Laws of the United States . 466 

Field, J., Opinion by, see Table of Cases for Fx parte Garland 

Field, Oliver P., article . . 408 

“Fifty Destroyer Deal” . . . . . 246, 288-289 

Fillmore, on President’s power to use the Army and Navy in 

law enforcement .... . 162 

Finer, Herman, The Theory and Practice of Modern Government . 324, 375 
Finletter, Thomas K., Can Representative Government Do the Job? . 515 

Fish, Carl Russell, The American Civil War . . . 381 

Fisher, Sidney George, Trial of the Constitution . . . 281-282, 486-487,488 

Fleming, Frank D., Treaty Veto of the American Senate 479 

Fletcher, F. T. H., Montesquieu and English Politics .... 374 

Flower, Frank Abial, Edwin McMasters Stanton , .... 432 

F o\ty y ]. P. Jeffersonian Cyclopedia . . . 500 



INDEX 


537 


PAGE 

Foraker, Julia, 7 Wotdd Do It Again . . . , . - . . 498 

Ford, Henry Jones, Rise and Growth of American Politics . 34"35 j 37^ 

Foreign cables, question of landing of . . 239, 474 

Foreign relations: 

the constitutional pattern of 209-216, 459-460, 461-463 

conditions requisite for cooperative conduct of . 272 

Fortune, articles in . . . . 516 

Friedrich, Carl, Constitutional Government and Politics . . . . 520 

Cj2Ll\ovJ2iy^Ge.org^P>,y Congress at the Crossroads . . . .... 516 

article. . . . . 513-514 

Garfield, see Presidential disability 

George II . . . . , 374 

Giraud, Emile, La Crise de la democratie et le renforcement du 

pouvoir executij . ... 513 

Gladstone 39 

Gouverneur Morris . . .... 75 

“Government by injunction” , . . . .... . . 452 

Government corporations . . . ... .... 489 

Governors, consultation of by Presidents ... 518-519 

Graham, George A., article . .... 432, 514 

Grant, Ulysses S., Santo Domingo adventure of ... 245, 475 

alleged packing by of the Supreme Court . .... 509 

challenges anti-third-term tradition . . . . ... 44 

Graves, Thomas J., Enforcement of Priorities, etc 494 

Gray, J., Opinions by, see Table of Cases for Fong Yue Ting v. United 
States; United States v, Wong Kim Ar^ 

Greeley, Horace, voted for in the Electoral College after death . . 393-394 

Greene, Evarts B., The Provincial Government, etc. . 374 

Gregory, Attorney General, Opinions by ... . 240, 450 

Grier, J., Opinion by, see Table of Cases for Prize Cases 

Gross, Leo, article 495 

“Guilt by association” . . 125, 129, 133-134 

Habeas Corpus .... 178-182,486 

Flamilton, as Washington’s “prime minister” 19, 423 

combats Marshall’s estimate of Jefferson . . . 377 

in The Federalist 6, 16-17, 61, 105, 193-194, 209, 276, 

377-378, 389^390, 414, 422-423, 460, 461 

“Letters of Pacificus” 18, 218-220, 237, 465-466 

“Letters of Lucius Crassus” 242-243 

“Letters of Camillus” . . . 463 



538 PRESIDENT: OFFICE AND POWERS 

PAGE 

Hamlin, Charles S., article 404 

Harding 224 

Harlow, Ralph V., History of Legislative Methods, etc 378 

Harrison, Benjamin, This Country of Ours 393 

Hart, James, Ordinance Maying Powers of the President 443 

article 434-435 

Hatch, L, C., and Shoup, E. L., History of the Vice Presidency .... 408 

Hawaii, military government in 307-309 

Haworth, Paul L,, The Hayes-Tilden Disputed Election 395, 505 

Hayes, policy of in railway strike of 1877 i ^4 

vetoes of 169-170 

Haynes, George H., The 'Election of Senators 393, 471, 476 

Hazlitt, Henry 516 

Heads of departments, vis a vis congressional investigating 

committees i37-i39a 4^7 

Hendrick, Burton J., Lincoln* s War Cabinet 381, 495 

Herring, Pendleton, Presidential Leadership, etc 502 

articles 505-506,515-516 

Hertz, Emanuel, The Hidden Lincoln 381 

Hewitt, John Edmund, article 405 

Hinds, Roger 510-51 1 

Hinsdale, Mary L., A History of the Presidenfs Cabinet 423 

Holmes, J., Opinions by, see Table of Cases for Biddle v. Perovich; 
Emergency Rent Cases; McAuliffe v. New Bedford; Missouri v. 
Holland; Moyer v. Peabody 

Holt, W. Stull, Treaties Defeated by the Senate 479 

Hoover, Herbert, eligibility of to Presidency questioned 41, 387 

fond of fact-finding commissions 85 

resists right of Senate to recall its approval of an appointment ... 91 

refusal by of documents 468 

urged to suspend the Constitution 519 

Hoover, Irwin Hood, Forty^Two Years in the White House 391 

Horwill, Henry W., Usages of the American Constitution . 66-67, 393-394, 402 

House, Colonel 252,478 

Houston, David J., Eight Years with Wilson* s Cabinet 400 

Hughes, C. J., Opinions by, see Table of Cases for Panama Refining Co. v. 
Ryan; Schechter v. United States; Sterling v. Constantin; University 
of Washington v. United States 

Hull, Cordell, Memoirs 519 

Humbert, W. H., T he Pardoning Power of the President 456 

Hutchison, David, Foundations of the Constitution 386 

Impeachment, scope of the power of 41 0-412 



INDEX 


539 


PAGE 

Independent agencies, ordered by the President to exercise their powers . 482 

“Inferior” oflScers 418-419 

“Inherent powers,” doctrine of 210-211 

Insurrection, defined as “a state of war” 174-175, 450-457 

Jackson, Andrew: the Presidency under 22-25 

Veto Message of July 10, 1832 24, 76 

legend of defiance by of the Supreme Court 7 ^- 77 ^ 4^9 

“war on the bank” pp 

‘Protest Message” of April 25, 1834 100, 106 

as legislator ^80 

message of protested by French government 460 

supplants Cabinet with “Kitchen Cabinet” 516-517 

urges one term for President 44 

Jackson, Attorney General, Opinions by 140, 289 

Jackson, Senator William 

James, Marquis, Andrew Jac\son, Portrait of a President 4op 

fzy yin The Federalist 235,253 

Jay Treaty 220,257 

Jefferson: as Secretary of State 216-217, 219 

the Presidency under 20-21 

legislative achievement of 

establishes anti-third-term tradition 44, 388, 389 

names successors 45 

extensive absences of from seat of government 

ignores subpoena in Burr Trial I3p^ 383“384 

exempts subordinates from responding to judicial process .... 139 

Proclamation of April 19, 1808 i52 

evades Senate’s participation in the appointing power 420-421 

conception of executive power 377-378, 434-435. 446. 465, 484 

use by of terms “Republican,” “Democratic,” etc 500 

Manual 

Jennings, Louis John, Eighty Years of Republican Government in the 

United States ^85 

Johnson, Andrew: succession of 55 

the Presidency under 27-29 

impeachment of 28^9, 30, 77-79 

fears arrest upon impeachment 

Johnson, J., Opinions by, see Table of Cases for Ex parte Gilchrist; United 
States V. Brig Aurora 

Johnson, Reverdy 25 

Jones, Harry Wihner, article 



540 


PRESIDENT: OFFICE AND POWERS 


page 

Judicial finality, doctrine of . . . .... . 147, 437 

Judicial review: 

some limitations of . . . 129-131,508—511 

Lincoln's criticism of . . ... 350 

Jus Sanguinis . . ... *41 

Jus soli . . . . ... .40 

Kallenbach, Joseph E., article 404 

Kaltenborn, Howard S., Government Adjustment of Labor Disputes 492 

Kent, James 24 

King, Rufus .... .... 254, 461 

Knust, H., Montesquieu tind die Verfassung der Vereinigten Staaten . 374 

Koenig, Louis William, The Presidency and the Crisis, etc 454 

Krock, Arthur 224, 344, 394, 43^375 481, 50L 50^ 

La Follette, Senator 394, 515 

Lake Success ... ... 461 

Lamar, J., Opinion by, see Table of Cases for United States v. Grimaud 

Landis, James M., article . 431, 473 

Lane, Arthur Bliss, 7 Saw Poland Betrayed . . .... . . 519 

Lane, Franklin K., Letters . . 517 

Lansing, Secretary of State 400-401 

Larkin, John Day, The President's Control of the Tariff 443 

Larson, Arthur, article 429 

Lauch, W. Jett, Railroad Labor Arbitrations 453 

Learned, Henry B., T he President's Cabinet 407, 423 

Leavitt, John Brook , . . . 402 

“Legislature may not delegate its powers,” origin and 

decline of the maxim 149-160, 442-444 

Levitan, David M., article 479 

Lincoln : critic of Polk’s Mexican policy 486 

the Presidency under . 26-27 

invokes oath of office as source of power 77 

war emergency measures of . . .... 180, 277-278, 279-281 

Message of July 4, 1861 . . . 278 

indifference to administration , . 282, 381 

activities of on the battlefront 314 

declines to lead Congress . . 381 

haphazard relations of with Cabinet 380-381, 517 

evolution of conception of presidential war powers 484-486 

Lincoln, Attorney General 137-138 



INDEX 541 

PAGE 

Locke, Two Treatises on Civil Government 6-8, 442, 459 

Lockwood, Henry C., Abolition of the Presidency 29-30, 384-385 

“Lodge Reservations,” the 481-482 

Lodge, Senator 479 

Lowell, A. Lawrence, T he Government of England 428 

Lowell, James Russell 51 

Loyalty orders, see Truman; Wilson 

Loyalty Review Board 124, 13 1, 135 

Luce, Robert, Legislative Problems 514 

M^cClure, Wallace, International Executive Agreements 479 

McDougal, Myres S., and Lans, Asher, article 479 

McElroy, Grover Cleveland 476 

McGeary, M. Nelson, The Development of Congressional Investigative 

Power 513 

McGovney, Dudley O., article 415 

McKcllar, Senator 492 

McKinley: Cuban policy of 230 

protocol of August 12, 1898 315 

despatches troops to China, 1900 241, 259-260 

success of in integrating the legislative power 497 

McLaughlin, Andrew C., Constitutional History of the 

United States 382, 393, 424 

Maclay, Senator William, Journal 255-256, 376, 478 

MacMahon, Arthur W., article 419 

McMaster, John B., The United States in the World War 500 

McNutt, Paul, “work or fight” order of 299 

McPherson, Edward, History of the Rebellion 382, 451, 484 

Madison 5, r8, 19, 463-464 

“Letters of Helvidius” 219-222, 466 

Maitland, Frederick W., Constitutional History of England .... 458, 480 

'March 4,” meaning of 387-388 

Marshall 20, 216 

Life of Washington 424, 463 

Opinions by as Chief Justice, see Table of Cases for Foster v. Neilson; 

Little V. Barreme; Marbury v, Madison; United States v. Wilson; 
United States v. Schooner Peggy 

“Marshall Plan,” die 233 

Marshall, Secretary of State, subpoenaed by a Congressman 139 

Marshall, Vice-President 73, 403 

'Martial law,” kinds of 1 70-1 73 

English writers on 173 



PRESIDENT: OFFICE AND POWERS 


542 

PAGE 

judicial history of in the United States 173-178 

use of in labor disorders 176-177 

Mason, George 375 

Mechem, Floyd R., Treatise on the Law of 

Public Offices and Officers 386, 414, 418 

Meriam, Lewis, and Schmeckebier, Laurence F., Reorganization of the 

"National Government, etc 432 

Miller, David Hunter, article 403 

Miller, J., Opinions by, see Table of Cases for Head Money Cases; In re 
Neagle; United States v. Germaine; Ex parte Yarbrough 

Milton, George Fort, Age of Hate 407-408 

Mitchell, Attorney General, Opinion by 502 

Monroe 136 

Montesquieu, Spirit of the Laws 5, 6, 8-9, 374, 460 

Montgomery Ward 494 

Moore, John Bassett, Digest of International Law 460 

Morey, Carl, Presidential Commissions 414 

Morgan, Arthur E., removal of from TVA 112, 113, 429 

Morgan, Senator 475-476 

Morgcnthau, Henry G., Jr., extracts from diary of 518 

Morris, Gouverneur 12-14, 375 > 5^0 

National Convention, the 22-23, 37S~379 

Necker, Essay on True Principles of Executive Power in Great States . . 375 

Nelson, J., Opinion by, see Table of Cases for Durand v, Hollins 

Nevins, Allen, The American States During and After the Revolution . . 374 

New Republic, The 328-329 

New York constitudon of 1777 as a source of the Presidency .... 6, 497 

Nimitz, Admiral 495 

Norris, Senator 62, 81, 508-509 

North Carolina sends representative to League of Nations 462 

O’Brian, John Lord, and Fleischmann, Manly, 

The War Production Board, etc 491 

“OflEce” 83, 85, 414 

Office, common law theory of 427 

‘‘Office” versus “employment” 418 

“Old Congress,” Act of September 15, 1788, of putting government under 

the Constitution in operation 43 

OPA 301,303 

Overacker, Louise, The Presidential Primary 397 



INDEX 


543 


Pardoning power : i?^ge 

scope of jgs- 20 o, 455-456, 457 

eflScacy of 200-203, 458 

whether it extends to contempts of Congress 457 

validity of conditional pardons 458 

Patronage, as a factor of presidential power 346-347, 505-506 

“Peace of the United States” 166, 183-184 

Pendleton, George H., proposal respecting Cabinet 360-361 

Penn, William 39 

Pepper, George Wharton, Family Quarrels, etc 413 

Perkins, Frances, T he Roosevelt 1 Knew 432, 518 

Perkins, James A., thesis of 473 

Petition of Right of 1628, the 171-172 

Piebes, Stuart, article 445-446 

Pimey, J., Opinion by, see Table of Cases for Newberry v. United States 

Plumer, William, Sr., “last independent Elector” 51 

“Political questions” 214-215 

Polk, James K 386,387 

consults Senate about negotiating the Oregon boimdary treaty . . . 258 

Message of May ii, 1846, declaring that “war exists” 243 

laments lack of power to choose his military commanders .... 497 

Pollard, James E., The Presidents and the Press 500 

Pomeroy, John Norton, Introduction to the Constitutional Law of the 

United States 385 

**Posse comitatus" of the United States, growth of concept . . 160-163, ^ 7^9 ^^5 

Postmaster General, unique status of 426 

‘Trerogative,” Locke on 6-8, 182 

Presidency: 

New York constitution of 1777 as source of 6 

literary sources of 6-10 

evolution of in the Federal Convention 10-17 

from Washington to Lincoln 17-27 

occulted by Congress 27-34 

emergence of since 1900 34“38 

comparison of with the British Crown 376 

influence of on foreign constitutions 380 

prime minister conception of 325, 326, 404, 499 

whether a matrix for dictatorship 353"*357 

should it be neutralized politically? 519 

aggrandized by breakdown of States Rights 520 

estimates of, see Adams, John; Bryce; Calhoun; Ford; Johnson, 


Reverdy; Kent; Lockwood; Story; Tocqueville; Upshur; Webster; 
Wilson, Woodrow 



544 


PRESIDENT: OFFICE AND POWERS 


PAGE 

President, election, tenure, etc.: 

qualifications of 40-42 

attitude of Framers toward reeligibility 43, 389-390 

oath of office of 72, 75-77, 502 

emoluments of 72-73, 407 

impeachment of 77-79 

proposals regarding reeligibility of 3S9“393 j5I9 

proposals for direct election of 397-398 

law regulating resignation of 404-405 

see also Anti-third-term tradition; “Electoral College”; Presidential 
disability; Vice-President 
President, administrative powers and duties of: 

appointing power 83-94 

authorizations by Congress to create offices 85-86 

commissioning of officers by 93 

filling of vacancies by 93 

assignment of duties by 94 

duties requiring personal performance by 94-95 j 421-422 

power of to supervise duties of subordinates 96-101, 422-423 

removal power of 102-114,428 

power of to authorize subordinates to withhold 

“confidential” information 137-143, 436-437 

see also Presidential agencies 
President, powers in enforcement of the laws: 

power and duty in interpreting the laws 147, 437-439 

power of to employ the military forces in 

execution of the laws 160-169, 449 j 453 

power of to establish martial law in times of disorder 170-178 

power of to suspend the habeas corpus privilege 178-182 

emergency powers of, constitutional and statutory . . 182-188,192-193 

right of to ask for an injunction in protection of national interests . 185-188 

interventions by in labor disputes 190-191, 453-454 

orders by to independent agencies 432 

proclamations of 439-440 

see also “Take care” clause 
President, powers in the field of foreign relations: 

“sole organ of foreign relations” 216-223 

power to receive and dismiss foreign representatives . . . 220—221, 467 

powers and duties under the Law of Nations ....... 236-245 

use by of force to protect American rights and interests 

241-249, 475-477 

personal diplomatic representatives 249-253, 477-478 



INDEX 


545 


PAGE 

power of extradition 474-475 

see also Executive agreements; Senate; Treaties 
President, powers in wartime: 

delegated legislative powers of in wartime 283-293 

as supreme commander of the forces 314-317 

delegation by of delegated powers 489 

powers of in conquered territory 496 

see also “Commander-in-Chief” clause; Lincoln; Roosevelt II; War 
agencies; Wilson, Woodrow 
President, legislative powers of: 

power and duty to recommend measures to Congress 321, 380 

power to adjourn the houses and to call special sessions . . 345-346, 505 

duty of when presented with legislation of 

dubious constitutionality 409-410, 502 

incompatible roles of 519 

see also Presidential leadership in legislation; Veto power 
President, quasi-monarchical attributes of: 

doctrine of constitutional autonomy of 3, 29, 367, 385, 478 

asserted to be representative of the whole people 23, 386 

power of to interpret Constitution 24, 409, 502 

doctrine of immunity of from judicial process .... 138-139, 382-384 

power of to put the country into war . . . 218-221, 242-249, 475-476 

asserted to embody the Nation 281, 306 

whether subject to congressional inquest 4 12-4 13 

process of United States courts runs in the name of 451 

see also British Crown; “Executive power” clause; Presidency 

Presidential agencies 84, 86, 414-415 

Presidential disability 67, 397-402 passim, 515 

Presidential leadership in legislation: 

factors of 32i~353 passim 

disparaged 380, 381, 512-513 

problem of improving 34 ^ 349 > 357-3^4, 372-373 

‘Tresidential primary,” the 397 

Presidential succession 67-72, 404 

Presidents: 

absences of from the seat of government 67, 403 

how many ? 386 

miscellaneous data regarding 387-388 

recipients of private favors 407-408 

rebuffs by to congressional calls for documents 467-469 

rebuffs by to congressional interventions in foreign relations . , . 469-473 

use by of the special message 502 



546 PRESIDENT: OFFICE AND POWERS 


PAGE 

the White House mail 502 

President’s Committee on Administrative Management, 

recommendations of 1 15-120, 358-360, 431 

President’s Committee on Civil Rights 435 

Pressure groups, as factors of presidential leadership 33^337 

Price, Don K., article 432,514,518 

Princess of Orange’s jewels, episode of 148 

Pringle, Henry L, Theodore Roosevelt ... 497 

Proclamations, common law regarding 440 

Public office, common law view of 405 

Randall, James G., Constitutional Problems under Lincoln . . . .381, 484 

Rankin, Robert S., When Civil Law Fails 450 

article 70, 404 

Ratner, Sidney, article 509 

Rawle, On the Constitution 47X 

Ray, P. Orman, article 397 

Rayner, Senator 499^500 

Recognition, respective roles of President and Congress in ... . 225-231 

Reconstruction, power of Congress over 382 

Reeves, Jesse S., article 471 

Ribble, F. D. S., State and National Power over Commerce .... 320, 497 
Richardson, James D., Messages and Papers of the Presidents .... 377 

Richardson, Sedi W., 1 31-134 

^‘Riders” 505 

Roberts, J., Opinions by, see Table of Cases for United States v. Burroughs; 
United States v, Roc\ Royal Co-operative; Ya\us v. United States 

'R.od^l^Fxcd, Democracy and the Third Term ... 391 

Rogers, James Grafton, World Policing and the Constitution .... 475 

Rogers, Lindsay, The AmeHcan Senate 506 

Roosevelt I: invents the “volunteer unpaid commission” . . ... 85 

withdraws public lands from entry 147 

sends fleet around the world 168 

intervenes in anthracite coal strike 190, 453 

“Stewardship Theory” of 189-191 

legislative leadership of 321-325 

Panama adventure of ... . 475-476 

Santo Domingo policy of ... 479-480 

secret diplomacy of 480 

Brownsville affair 497 

feuds with Congress 498 

“Kitchen Cabinet” of 517 



INDEX 


547 


PAGE 

attitude of toward a third term 44'“45 

Autobiography 321-322, 414, 450, 452, 479-480, 498 

Roosevelt II: veto by of “bill of attainder” 136-137 

acts and policies of leading to American entry into 

World War II 246-249, 477 

‘Tifty Destroyer Deal” 288-289 

creation by of executive agencies 294 

government by of labor relations 296-297, 299-300, 493-494 

Message of September 7, 1942 303-306 

Executive Order 9066 of 309-3 ii 

conferences of with Allied Governments in World War II ... . 315 

secret wartime agreements of 480 

legislative methods and achievement 330-334? 33^? 500 

decline of influence in Congress 334 ‘" 33 ^ 

record use of veto 339, 341-342 

Court Reform bill of 35 i“ 353 ? 510-512 

relations of with the press 500-501 

prodigious mail of ........ . 501-502 

feuds with Congress 502 

signs bill twenty-three days after passage 503 

asks for “item veto” 504-505 

breakdown of relations with Congress, 1943 516 

“Brain Trust” of 517-518 

little value to of Cabinet as a council 517-518 

reliance of on personal charm in dealings with Stalin 519 

disavows intention to seek a third term, 1937 39 i "‘393 

On Our Way 518 

Sachs, Alexander 510 

“Sanctions” 298-303,493,494,498 

Schlesinger, Arthur M., Jr., article 435 

Schmeckebier, L. F., article 503 

Schramm, Percy Ernst, History of the 'English Coronation Oath .... 406 

Secretary of Agriculture, powers of over public grazing lands .... 154 

“Selective” or “item” veto 339, 344-345, 504-505 

Senate: participation of in the appointing power 9I"93 j 4I5“4I^? 

419, 420-421 

power of over removals . . 426-430 

participation of in foreign relations 249-265 

early declension of as executive council 253-257 

participation by in military appointments 317 

pro’s and con’s of performance in treaty making 479 



548 PRESIDENT: OFFICE AND POWERS 


page 

filibusters in 347''348, 506-508 

proposal to send a committee to participate in the 

Versailles Peace Conference 478 

“Senatorial courtesy” 87-88, 420 

“Senatorial offices,” number of 419 

“Sensitive” agencies 135 

Separation of powers, doctrine of 5, 8-9, 150, 287 

Seymour, Charles, T he Intimate Papers of Colonel House 517 

Sherman, James S 394 

Sherman, Roger ii 

Small, Norman J., Some Presidential Interpretations of the 

Presidency 21,323-324,378,479,505 

Smith, Alfred E 519 

Smith, Herbert A., Federalism in North America 385 

Smith, Merriman, Than\ You, Mr, President 501 

Smith, Rixey, Carter Glass, a Biography Spo-'SPi 

Spoils system 22, 367-368 

Spooner, Senator 467-468 

Stahl, Rose M., The Ballinger-Pinchot Controversy 453 

Stanberry, Attorney General, argument by 382-383 

Stanton, Secretary of War 27, 432 

States Rights, breakdown of aggrandizes the Presidency 521 

States, standing of the, in the international field .... 211-212, 461-463 

Stein, Charles W., The Third Term Tradition 391 

Stephen, James F., A History of the Criminal Law 450 

Stephenson, Nathaniel W., Abraham Lincoln and the Union . . . .381 

Stevens, Thaddeus 39 

“Stewardship Theory,” see Roosevelt I 

Stoddard, Henry L., It Costs To Be President 391, 478 

Stone, C. J., Opinions by, see Table of Cases for Case of the Saboteurs; 
Korematsu v. United States 

Story, Commentaries 24, 276, 277, 443, 471, 514-515 

Opinion by, see Table of Cases for Martin v, Mott 

Straus, Oscar, Under Four Administrations 517 

Sumner, Charles 281-282, 378-379, 487-488 

Sumner, William G., Andrew Jackson 517 

Supreme Court: 

size of, determined by Congress 84, 350-351 

appointment of Senator Black to 86, 415 

relations of various Presidents with 349-353^ 424, 509-51 1 

capitulation of to New Deal 352-353 



INDEX 


549 


PAGE 

ruling of noticed by government of Canada 461 

was it packed by Grant? 509 

Sutherland, J., confusion of as to status of independent agencies . . 428-429 

Opinions by, see Table of Cases for Humphrey v. United States; 
Springer v. Philippine Islands; United States v, Belmont; United 
States V, Curtiss-W right Corp, 

Swisher, Carl B., American Constitutional Development 484 

Roger B, Taney 509 

Swiss constitution of 1848 ii, 25-26 

Taft: agent of T, R.’s secret diplomacy ^80 

visits Canal Zone as President 67 

legislative achievement of 498 

Our Chief Magistrate and His Powers 189, 452, 474 

Opinions by as Chief Justice, see Table of Cases for Ex parte Grossman; 
Hampton v. United States; Myers v. United States 
“Take care’^ clause .... 27, 82, 96-101, 113, 125, 136, 146, 149, 205-206, 

343, 414, 422-423, 426, 434-435, 475 

Taney, Attorney General, Opinions by 148, 438 

Opinions by as Chief Justice, see Table of Cases for Fleming v. Page; 
Holmes v, fennison; Luther v. Borden; Ex parte Merryman 

Taylor, Hannis, argument of 489 

Thach, Charles C., The Creation of the Presidency 375 

Thanksgiving proclamation, history of 440 

“Theater of war,” “theater of military operations,” “seat of war” 

development of concept 175, 280, 282, 306-313 

“Third War Powers Act” 495 

Thomas, Charles M., American Neutrality in 1793, a Study in 

Cabinet Government 424 

Thompson, J., Opinion by, see Table of Cases for Kendall v. United States 

Tide-water oil lands, dominion over 463 

Tocqueville, opinion of the Presidency 378 

Treaties: 

enforcement of 237-238 

international versus constitutional obligation of 238-239 

obligation of United States to protect alien rights under 461 

application to of maxim leges posteriores, etc 464-465 

termination of 473~474 

provisions of requiring congressional implementation .... 465, 473 

“the President alone negotiates” 479 

see also Executive agreements; Senate 



550 


PRESIDENT: OFFICE AND POWERS 


page 

Truman: urges new presidential succession act 69 

‘‘Loyalty Order” of 121-136 

feud of with Committee on Un-American Activities . * . . . 142-143 

“freeze order” of 143 

proclaims “end of hostilities” 315, 496 

attempt by to qualify his approval of bills 343~344 

proclamation respecting coastal oil lands 475 

claims right to send troops abroad without consulting Congress . . 482, 483 

experiences of with the Press Conference 501 

polls the governors on how to deal with John L. Lewis .... 518-519 
see also Electors 

Tucker, Henry St, George, Limitations on the Treaty-Mal(ing Power . . 473 

Tucker, Representative 227-228 

Tumulty, Joseph P., Woodrow Wilson As I Know Him 400, 401 

‘Twenty-second Joint Rule,” the 54 

Tyler: succession of 64-66 

Texan policy of 245, 475 

United Nations Charter: 

reception of by Senate 265-266 

terms and constitutional aspects of 267-268 

United Nations Participation Act of December 20, 1945 269-271 

UNNR Convention 264 

United States: 

a body corporate and politic 185, 405 

“rule of exclusion” of from acts of Congress 187 

President as legal symbol of 451 

theory of a common law of 465 

see also “Peace of the United States” 

Upshur, Abel, A Brief Inquiry, etc 25 

Van Anda, Carr, article 418-419 

Van Buren, criticizes the Supreme Court 426 

Vandenberg, Senator 264, 504 

Vanderbilt, Arthur, articles 489, 494 

Van Dorn, Harold Archer, Government Owned Corporations .... 489 

Vera Cruz episode, 1914 476-477 

Veto power: 

the source of 

the history of interpretation of 338-341 

statistics as to use of 341-343 

see also “Selective” or “item” veto; Truman 
Vice-President: 



INDEX 


551 


PAGE 

succession o£ 63-67, 399, 402, 405-406 


declension of the office and estimates of it 74"^55 403 j 4^8 

proposals to abolish 408-409 

Vice-Presidents who have succeeded to the Presidency . .... 408 

Viereck, George Sylvester, article 400 


Vinson, C. J., Opinion by, see Table of Cases for United States v. United 
Mine Workers of America 


War agencies 287, 293-296, 489-49^ 

War Industries Board 49^ 

“War of Jenkins’ Ear” 460 

War power: 

as depicted by Hamilton In The Federalist 283-284 

scope of in the Revolution 488—489 

later development of, see Lincoln; Roosevelt II; Wilson, Woodrow 

Warren, Charles, articles 377 j 3^0, 387-388, 412-413? 4^7 

Memorandum by 469 

The Supreme Court in United States History .... 409, 424-425, 465 

Washington: the Presidency under 19-20 

refuses to leave country while President 67 

‘Troclamation of Neutrality” of 1793 217, 465, 474 

reception by of Genet 221 

refusal by to transmit papers to the House 221-222 

consults Senate in person 255-257 

military activity of in Whiskey Rebellion 314, 421 

Inaugural of 377 

declines a third term 43, 388-389 

warning of in “Farewell Address” against “the spirit of party” . . . 519 

Washington Conference, 1921 262 

Webster 24,234,379,402,427,462 

Weihofen, Henry, article 458 

Welles, Gideon, 380-381 

Welliver, Judson C., article 421-422 

West Coast Japanese, segregation of in World War II 309-31 1 

West, Henry Litchfield 406 

White, J. and C. J., Opinions by, see Table of Cases for Buttfield v, 
Stranahan; Selective Draft Cases 

Whiting, William, War Powers under the Constitution 484-485 

Wickersham, Attorney General, Opinions by 387, 403 

Wiley, Senator 392 

Williams, T. Harry, article 516 

Willis, Thornton, The Third Term Issue 391 

Williston, Samuel, article 458 



552 


PRESIDENT: OFFICE AND POWERS 


PAGE 

Willoughby on the Constitution, 399, 473 

Willoughby, W. F., Principles of Legislative Organization, etc. ... 515 

Wilmerding, Lucius, The Spending Power, etc 446-447, 513 

article 404 j 408 

Wilson, James 11^12,209,375 

Wilson, Woodrow: loyalty order of April 7, 1917 122, 433-434 

jealousy of for his prerogative in foreign relations field . 223-224, 231, 469, 472 

Mexican policy of 230-231, 450, 476-477 

asks Congress to repeal Panama Tolls Act 232 

closes Marconi station at Siasconset, 1914 240 

arms American merchant vessels without congressional authorization . 240 

delegated war powers of 284-285 

war emergency measures of 287 

government by of labor relations in World War I 297-298 

“Fourteen Points” of 3^5 

appeal by in October 1918 to electorate 324, 498-499 

Prime minister conception of Presidency 325, 326, 499 

revives custom of addressing Congress in person 326 

assails Senate’s mode of doing business 327-328 

champions the Presidential primary idea 397 

intervenes against anti-Japanese proposals in California legislature . . 460 

letter of protested by French government 460-461 

despatch by of troops to Siberia, 1918 49^ 

asks Congress for a “vote of confidence” 499 

contemplates resignation 4^43 499 

ignores Cabinet on important occasions 5^7 

attitude of toward a third term 45? 390“39i 

Congressional Government 

Constitutional Government in the United States 3^“373 ^94 

article by when a student advocating closer ties between 

President and Congress via the Cabinet 515 

see also Presidential disability 

Wirt, Attorney General, Opinion by 98 

WLB 295-296, 297, 303, 491-492 

WMC, powers of 299-300 

Woodburn, James A., Life of Thaddeus Stevens 382 

World Court 4^1 

Wright, Quincy, The C 077 tj^ol of American Foreign Relations .... 460 

Wriston, Henry M., Executive Agents in American Foreign Relations . . 478 

Wyman, Bruce, Principles of Administrative Law 424 



OTHER PUBUCATIONS 
ON THE STOKES FOUNDATION 


(James Stores Lectureship on Politics 
Anson G, Phelps Lectureship on "Early American History) 

NEW YOPK UNIVERSITY 


Representative Government in the United States 
By William Howard Taft, 1921 

Sovereign States and Suits before Arbitral Tribunals 
By James Brown Scott, 192^ 

American Foreign Policies: An Examination and Evaluation of Certain Traditional and 

Recent International Policies of the United States 
By James Wilford Gamer, 1928 

The Pilgrim Fathers from a Dutch Point of View 
By D. Plooij, 1932 

The Foundations of American Constitutionalism 
By Andrew McLaughlin, 2932 

Our Earliest Colonial Settlements: Their Diversities of Origin and Later Characteristics 
By Charles M. Andrews, 1933 

The Puritan Pronaos: Studies in the Intellectual Life of New England in the Seventeenth 

Century 

By Samuel Eliot Morison, 1936 

The Role of Politics in Social Change 
By Charles E, Merriam, 2936 

Yankees and Yorkers 

By Dixon Ryan Fox, 2940 

American Neutrality: Trial and Failure 
By Charles G. Fenwici^, 2940 

Religion and the State: The Making and Testing of an American Tradition 
By Evans B. Greene, 2942 

The Golden Age of Colonial Culture 
By Thomas /• Wertenha\er, 2942 

The Forces That Shape Our Future 
By Clyde Eagleton, 2943 

Conservatism in Early American History 
By Leonard W. Labor ee, 2948 


New Yor\ University Press , Washington Square . New Yor\ 









